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FROM THE EDITOR’S VIEWPOINT 


The enactment of the Guertin Law, or a 
law similar in most respects, in a majority 
of states, has been one of the most inter- 
esting developments that has taken place in 
the past year which has scen a tremendous 
amount of insurance measures enacted into 
law. Although the appeal of this particular 
legislation is considerably greater to the 
actuary, there are definite points of interest 
to both the lawyer and the layman. One 
factor is that many companies have an- 
nounced that they will be using new policy 
contracts in the near future. Another point 
is that under the new law the companies 
will be using a new mortality table, the 
Commissioners’ 1941 Standard Ordinary 
Mortality Table, in place of the American 
Experience Table of Mortality, formerly 
in use. 

New policy contracts have been made nec- 
essary because of the changes in policy 
provisions relating to surrender and non- 
forfeiture. The use of the new mortality 
table is intended as a step forward in the 
modernizing and streamlining process that 
has taken possession of the whole industry. 
It is based on the actual experience of life 
insurance companies in this country during 
the ten-year period from 1930 to 1940. It 
is, as its proponent, Alfred N. Guertin, has 
declared, “The largest body of insurance 
mortality experience ever used in the con- 
struction of a mortality table. In addition, 
appropriate tables have aiso been specified 
for valuation in industrial insurance, an- 
nuities, disability and double indemnity pro- 
visions, and provision has been made for 
approval of appropriate tabies for substand- 
ard and group insurance as well as settle- 
ment options.” 

Concurrently with the issuance of new 
policy contracts, it has been announced that 
certain premiums would increase. This fact 
has given rise to a certain misconception, 
that the Guertin Law has brought about 


such an increase. It is unfortunate for the 
sake of the popularity of the new law that 
the new contracts and new rates were an- 
nounced simultaneously. It has aggravated 
the opposition that had already been created 
by the extremely technical language in 
which the new law was couched. Expertly- 
informed observers have attempted to relieve 
the situation by saying that the increased 
rates are not a natural concomitant of the 
new law. Offhand, it would seem that the 
contemporaneous diminishing return that 
companies are realizing on their invested 
dollar could well be the natural reason for 
any rate increase independently of any other 
factor. If the company isn’t getting the re- 
turn that it formerly did on its investments, 
more money must be forthcoming from some- 
where with which to meet current policy 
obligations. 

We remarked that a tremendous amount 
of insurance law was placed upon the statute 
books this past year. It followed in the 
wake of the S. E. U. A. decision and the 
enactment of Public Law 15. The article by 
Mr. Robert B. Ely III in this issue, entitled 
“State Rating and Related Laws 1947,” 
should be of considerable interest to our 
readers concerning, as it does the problem 
of rate regulation and fair trade practices 
This detailed and analytical paper affords a 
fine perspective on the period through which 
we are passing, even though, undoubtedly, 
it will probably require history to make the 
final accurate appraisal of all that has gone 
before. History will tell us whether the 
rate regulatory laws recently enacted con- 
stitute adequate regulation of insurance by 
the states, whether there is sufficient super 
vision of fair trade practices engaged in by 
insurance carriers to meet the intent ex 
pressed by Congress in enacting Public Law 
15, and whether the Guertin Law was the 
progressive forward-looking legislation that 
it promised so well to be. 


— CQ —————— 


innit wnat UNuddUUeanunngndueenuauennuennnyiaaiicenag nny 


PAGE 866 


wut DUUUUNaU UND asaann eadrenenenyeenengnanneaaeannesadeeaaeanenananng tea eae 


ILJ—OCTOBER, 


T° PA 
ee Ew 
Hardly a 
Can forg 
when Cot 
presented 
tives of I 
after Jant 
Clayton 
Act and 
Act, or o 
law. The 
Law 15 ; 
having de 
establishe 
have beet 
cussed th: 
them here 
On the 
State legi 


gs 


lenge is su 
During th 
ican legis 
enacted a 
insurance 
of its act 
Act, woul 
above-mer 
In view 
is not fe: 
eas 


? Footnot 


STATE 





the 
hat 
an- 
ted 
ited 
in 
tly- 
eve 
sed 
the 
the 
that 
sted 
for 
ther 
re- 
nts, 
yme- 
licy 


yunt 
tute 
the 
the 
e by 
itled 
)47,” 
our 
ylem 
ices 
ds a 
hich 
edly, 
> the 
gone 

the 
con- 
e by 
iper- 
n by 

ex- 
Law 
5 the 


that 


LAW JOURNAL 


estvrvaeeresne@!eotses2 


OCTOBER 1947, NUMBER 297 


State Rating and Related Laws 1947 


7 PARODY a famous poem, 

“*Twas the ninth day of March in ’45. 
Hardly a man is now alive 
Can forget that famous day and year...” 
when Congress, through the McCarran Act, 
presented to the several states the alterna- 
tives of regulating the insurance business, 
after January 1, 1948, by the Sherman Act, 
Clayton Act, Federal Trade Commission 
Act and probably the Robinson-Patman 
Act, or of regulating the business by state 
law. The details and worth of both Public 
Law 15 and the S. E. U, A. case, which, 
having declared insurance to be commerce, 
established Congressional power to enact it, 
have been so widely and thoroughly dis- 
cussed that there is little point in reviewing 
them here.’ 

On the other hand, the reply of the 1947 
State legislatures to this Congressional chal- 
lenge is sufficiently fresh to warrant analysis. 
During the current year, forty-seven Amer- 
ican legislative assemblies? have met and 
enacted a total of 131 Acts* applicable to 
Insurance business and covering those phases 
of its activities which, but for the McCarran 
Act, would be governed next year by the 
above-mentioned federal laws. 

In view of the bulk of this material, it 
is not feasible here to make a complete 


que 


*Footnotes appear on pages 877 and 878. 
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tabulation of the various positions taken by 
the states in every instance where there has 
been a diversity of views. Readers inter- 
ested in provisions on particular 
points are cautioned to consult the relevant 
statutes. This article is not intended to 
provide a complete index of the detailed 
provisions of those statutes, but rather to 
indicate the general headings of their subject 
matter and the outstanding differences among 
them within each heading. 


specific 


Since Section 2 (b) of Public Law 15‘ 
provides that the application of the federal 
Anti-trust laws is suspended only “to the 
extent” that insurance is “regulated by State 
law,” an analysis of the actions taken in the 
current sessions of the state legislatures 
and a collation of these statutes with exist- 
ing regulations become important in deter- 
mining the future legal rules which will 
guide the business of insurance. 

It is proposed to consider the state laws 
of this year in groups corresponding to 
the federal laws which they are designed 
to replace, in the order in which those laws 
are mentioned in the McCarran Act. 


Sherman Act 


The Sherman Act® is directed against 
“contracts, combinations in the form of trust 
or otherwise, and conspiracies, in restraint 
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of trade or commerce,” and against persons 
who “monopolize, or attempt to monopolize, 
or combine or conspire to monopolize 
any part of the trade or commerce.” Prior 
to the S. E. U. A. case, insurers were accus- 
tomed to engage in a wide range of con- 
certed and combined activities which were 
wholly free of the vices alleged, but never 
proved, in that case, but which, while com- 
pletely in the public interest, would never- 
theless be barred by the literal terms of the 
Sherman Act. True, some of these activities 
might be exempted by the “rule of reason” 
as that doctrine has been developed by the 
courts in applying the Sherman Act to a 
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Third, it must define the portions of the 
field of insurance in which these activities 
are to be authorized, and these rules are 
to govern. 


It will be found useful to answer this 


last question first. 


Scope of 1947 Acts 


The 1947 laws passed to supplant the 
Sherman Act may conveniently be classified 
in accordance with the types of insurance 
they cover, as follows: fire, casualty, acci- 
dent and health, workmen’s compensation 
and automobile.® The first two types are 
the most prevalent. Of the forty-seven 
legislatures which met in 1947, all but eight’ 
enacted new laws or amendments to previous 
laws governing cooperative and concerted 
activities in the fire insurance business and 
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wide variety of factual situations; but the 
vast majority of 1947 state legislatures have 
wisely decided to take advantage of the 
opportunity presented by the McCarran Act 
and to regulate by state law the extent and 
manner in which insurers are permitted to 
act cooperatively or in concert. 

In order to supplant the Sherman Act, 
a state statute must perform the following 
functions: 

First, it must enumerate the forms of con- 
certed and cooperative activities which are 
to be permitted. 

Second, it must supply sufficient rules 
governing these activities so that they may 
be said to be “regulated.” 
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allied lines. All but one ‘of these* had 
previously enacted laws in this field.’ Simi- 
larly, all but thirteen ” enacted similar new 
laws or amendments to old laws in the 
field of casualty insurance. Of these thir- 
teen, all but the four ™ had previously passed 
casualty insurance statutes. 

As might be expected, therefore, one finds 
the widest variety of “scope” sections in 
fire and casualty acts. Those acts dealing 
with accident and health? workmen’s com- 
pensation™ and automobile insurance,” 
each being concerned with a single type ot 
insurance, are quite simple in their wording 
in this respect. “Fire’’,”* in that it generally 
includes a number of allied lines and “cas- 
ualty”,” being a generic term, have been 
defined in more complicated ways. 


In ten jurisdictions ” both fire and casualty 


insurance are covered in the same act, al 
though in three of these” the two torms 
are treated in separate portions of a single 
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code. In the remaining states we find sepa- 
rate acts, with slightly different treatments 
of fire insurance, on the one hand, and 
casualty insurance, on the other hand. 


The broadest of the combined statutes are 
those of Vermont and California, which 
apply, respectively, to “every corporation, 
association or bureau and every person who 
maintains a bureau or office for the purpose 
of .. . making rates for insurance on 
property or risks of any kind _ located 
in this state,’** and “to all insurance on 
risks or On Operations in this state.” The 
remaining combined statutes refer to “casu- 
alty insurance” and to “fire, marine and 
inland marine insurance,” with broader ap- 
plication in some cases—for example, the 
definition of inland marine insurance by 
“statute,” “interpretation thereof,” “ruling 
of the Commissioner” or “custom of the 
business,” and the definition of both fire 
and casualty as used “in their generally 
accepted trade sense.” It is interesting to 
note that, with an eye to multiple-line under- 
writing, Alaska refers not merely to specific 
types of insurance, but also to “all kinds of 
insurance which fire insurance companies 
are authorized to write.” A number of states 
which have enacted separate fire and casualty 
acts have made similar provisions. Further, 
with the contingency of “across-the-board” 
powers in mind, provision is made in the 
Alaska statute and in most other statutes 
that if both fire and casualty provisions are 
applicable to a given insurer, an election 
may be made as to which set of provisions 
shall apply. 


Space does not permit a full discussion, 
state by state, of the manner in which the 
various types of insurance have been in- 
cluded or excluded from the various acts. 
The statutes should be consulted for each 
state. In general, however, reinsurance 
other than joint reinsurance, life insurance, 
accident and health insurance, aviation insur- 
ance and marine insurance are excluded. It 
is generally felt that in the first three of 
these fields there is not sufficient concerted 
or cooperative action to require the states 
to supply an exemption from the federal anti- 
trust laws, and that regulation of aviation 
Msurance is impractical at this early stage 
of its development. With regard to marine 
Imsurance, the McCarran Act specifically 
Provides for the continuing application of 
the Merchant Marine Act of 1920. This 
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federal statute ® provides in Section 29 that 


“Nothing contained in the ‘anti-trust laws’ 
shall be construed as declaring illegal an 
association entered into by marine insurance 
companies to transact a marine insur- 
ance and reinsurance business.” 

The fields which require especial care in 
checking to determine the applicability of 
1947 legislation are automobile, accident and 
health and workmen’s compensation. These 
may be found included in casualty or com- 
bined acts, treated in separate acts, or as for 
automobile insurance, partly included in the 
fire act. 


Cooperative Activities 


As our previous discussion has indicated, 
state laws covering the same field as the 
Sherman Act are necessary only in those 
forms of insurance in which concerted or 
cooperative action has been and is to be 
the rule. For this reason, the 1947 legis- 
lative sessions produced virtually no “anti- 
Sherman” laws in the field of accident and 
health™ insurance (in which a majority of 
insurers are willing to act independently) or 
in workmen’s compensation™ (in which 
there had already, prior to 1947, been estab- 
lished a high degree of state control of both 
rates and forms). On the other hand, both 
fire and casualty insurance, in the broad 
sense of those words, had been conducted 
with a great deal of concerted action through 
local, state and national bureaus, yet with- 
out too much specific state authority and 
regulation. Consequently, nearly all of the 
1947 acts designed to render the Sherman 
Act inapplicable are in the fields of fire 
and casualty. 


Rating organizations are permitted in all 
of the current fire and casualty acts. Also 
sanctioned in nearly all of these laws are 
advisory organizations, joint underwriting 
groups and joint reinsurance groups. In 
addition, virtually all of the acts provide 
for “cooperation among rating organizations 
or among rating organizations and insurers 
in rate-making and other matters.” Ver- 
mont mentions only rating organizations, 
and Montana makes no provision for joint 
underwriting and joint reinsurance. 

A subject which one might have expected 
to receive wider attention than has been given 
to it, is that of combined operations by 

ec Under the 


insurance “fleets” or “groups.” 
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heading of the Clayton Act, a few states 
have removed such organizations from the 
prohibitions of this federal law, and almost 
no states have explicitly granted their activi- 
ties the necessary authority to immunize 
them from the Sherman Act.™ 


Perhaps the broadest bit of legislation 
introduced in 1947 concerning organizations 
existing for cooperative and concerted action, 
is the District of Columbia bill which passed 
the House and is now in the Senate. It 
authorizes not only the types of group, asso- 
ciation and organization which we have men- 
tioned, but any others “for such purposes 

as the Superintendent may, after in- 
vestigation, approve as being in the interest 
of the insuring public.” 


It is the universally held legal opinion 
that the exemption from the Sherman Act 
conditionally offered by the McCarran Act 
cannot be obtained merely through state 
legislation authorizing activities of the type 
barred by the Sherman Act. In addition, 
state legislation must “regulate” the activi- 
ties which it has undertaken to authorize. 


Inasmuch as Public Law 15 declares the 
continued regulation by the several states 
to be “in the public interest,” it may be 
expected that the major portion of 1947 state 
legislation of this type will concern the 
relations between insurance organizations 
and the public. This has, in fact, been true. 
We shall discuss in detail the rules imposed 
on the making of rates, this being, perhaps, 
the subject of greatest interest to the public. 
Apart from this particular field of concerted 
and cooperative activity, there has been an 
almost unanimous agreement on the public 
conduct of insurance organizations. 


Rating organizations are required to be 
licensed, with power in the supervisory official 
to suspend or revoke licenses whenever the 
organization “ceases to meet the require- 
ments of the acts.” Advisory organizations, 
groups engaged in joint underwriting and 
joint reinsurance and rating organizations 
cooperating among themselves and with in- 
surers, are subject to “cease and desist” 
orders with respect to any “act or practice 
which is unfair, unreasonable, or otherwise 
inconsistent with the provisions” of the 
legislation in question. Virtually all of the 
1947 acts have gone further by undertaking 
to control the “private” activities of insurers 
acting cooperatively or in concert. 
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Restraints, applicable mainly to rating 
organizations, have been placed upon the 
degree to which control may be exercised 
over the freedom of conduct of individual 
insurers belonging or subscribing to such 
organizations. It is generally provided that 
no insurer shall be required to become a 
member of, or subscriber to, a rating organ- 
ization, and that no organization shall dis- 
criminate in the manner in which its services 
are supplied. The right of members or sub- 
scribers to use rates other than those made 
by the organization is preserved—sometimes 
absolutely, but usually subject to compliance 
with formalities which vary from state to 
state. Further attempts to guarantee the 
freedom of individual insurers have been 
made in the provisions restraining rating 
organizations from restricting the payments 
of “dividends, savings or unabsorbed pre- 
mium deposits allowed or returned 
to policyholders, members or subscribers” 
and in the provisions for appeals by minority 
members of rating organizations to the Com- 
missioner or Superintendent of Insurance. 


Rate Regulatory Legislation 


To constitute adequate “regulation”—as 
that word is used in Public Law 15—of 
rates for insurance, legislation should not 
only establish a standard to which those 
rates must conform but also provide means 
whereby those standards are to be enforced. 
There has been substantially universal agree- 
ment on the first requirement. In nearly 
every fire and casualty act the phraseology 
is almost verbatim equivalent to “rates shall 
not be excessive, inadequate, or unfairly dis- 
criminatory.” However, there has been con- 
siderable divergence among the provisions 
as to how insurers and supervisory officials 
are to decide whether given rates, in gen- 
eral or in particular, conform to these stand- 
ards, and as to what is to be done if they 
do not conform. The variations in phrase- 
ology of these provisions indicate that they 
are closely correlated with the degree of 
uniformity of rate structure and with the 
degree of competitive freedom which it is 
sought to encourage or enforce. It is signif- 
icant that the rate-making criteria and rate- 
enforcement provisions almost always apply 
equally to insurers acting individually and 
to those acting cooperatively and in concert.” 
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The great majority of fire and casualty 
acts contain the wording, “Nothing in this 
act is intended (1) to prohibit or discourage 
reasonable competition, or (2) to prohibit, 
or encourage, except to the extent necessary 
to accomplish the foregoing purpose [i. e., to 
promote the public welfare and to authorize 
and regulate cooperative action among in- 
surers |, uniformity in insurance rates, rating 
systems, rating plans or practices.” In some 
cases, the italicized exception is removed in 
order to point up the intention, shown in 
other provisions of such acts, to provide 
a wider latitude in rate-making and less 
rigidity in rate supervision. The California 
combined fire and casualty act goes furthest 
in its declaration of intention to avoid uni- 
formity of rates and strictness of supervision. 
That act declares: “It is the express intent 
of this chapter to permit and encourage 
competition between insurers on a sound 
financial basis and nothing in this chapter 
is intended to give the Commissioner power 
to fix and determine a rate level by classifi- 
cation or otherwise.” 


Turning to the question of implementing 
these varying intentions, one finds cor- 
respondingly varying provisions in the cri- 
teria of rate-making. Generally, in the more 
competitive provisions “underwriting prac- 
tice and judgment™ are enumerated among 
the factors to be given consideration, and 
contain some such wording as “Nothing 
shall be taken to prohibit as unreasonable 
or unfairly discriminatory the establishment 
of classifications or modifications of classifi- 
cations or risks based upon size, expense, 
management, individual experience, purpose 
of insurance, location or dispersion of haz- 
ard or any other reasonable considerations, 
provided such classifications and modifica- 
tions apply to all risks under the same or 
substantially similar circumstances or con- 
ditions”, 


In rate-making, however, one finds the 
sharpest distinction between what one may 
describe as the “uniform” and the “competi- 
tive” schools of thought, not in the criteria 
lor individual rates, but in the regulations 
as to which rates may be made for individ- 
ual risks and which must be made on a 


standardized basis. It is a sufficiently ac- 
curate generalization that the 1947 casualty 
acts, as heretofore, have been more “compe- 
titive” than have the fire acts of this year 
in so far as the phrasing of the casualty acts 
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is permissive: “Risks may be grouped by 
classifications for the establishment of rates 
and minimum premiums.” On the other 
hand, the wording of the fire acts is manda- 
tory. “Manual, minimum, class rates, rat- 
ing schedules or rating plans shall be made 
and adopted.” In the vast majority of fire 
acts there is no exception to this mandatory 
provision, other than “specific inland marine 
rates on risks specially rated.” Pennsyl- 
vania adds the exception that “special rates 
on other than inland marine risks where 
manual, minimum, class rates, rating sched- 
ules or rating plans are not applicable.” 


The 1947 fire and casualty acts vary in 
their provisions for rate supervision mainly in 
the following respects: 


(1) Whether or not rates are to be filed 
with the supervisory official. Usually they 
are required to be filed. 


(2) What rates are to be filed. Usually 
all must be filed, with an exception in the 
fire bills for inland marine risks, which, by 
custom of the business, are not written on 
a class or manual basis, and are not made 
in concert. 


(3) Whether or not rates may be used 
when made, when filed, or after a waiting 
period, Generally, under both fire and casualty 
acts rates are required to remain on file for a 
period of fifteen days, which the supervis- 
ory official may extend to thirty days. The 
fire acts usually make an exception in favor 
of specific inland marine rates on risks spe- 
cially rated by rating organizations. These 
may be made effective when filed. Similar 
inland marine rates not made in concert 
need not be filed and may be used when 
made. Pennsylvania likewise provides for 
immediate use of the additional rates which 
it exempts from filing, 


(4) What are to be the powers of the 
supervisory official with regard to rates 
which he believes or finds are not made in 
accordance with the act. In those states 
(the majority) which require that rates re- 
main on file for a prescribed waiting period 
before use, it is generally provided that dur- 
ing this waiting period the Commissioner or 
Superintendent, merely by issuing an order 
of disapproval, may prevent those he be- 
lieves to be improper from becoming effec- 
tive. After the expiration of the waiting 
period, he generally can suspend the opera- 
tion of rates only after a hearing, and then 
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only with respect to rates made thereafter. 
A unique statute on this point is that of 
Michigan, which, having given insurers the 
option of making their rates effective imme- 
diately or after a waiting period, provides 
that if immediate effectiveness is chosen and 
if the Commissioner thereafter disapproves 
the filing, “the insuring provisions of any 
contract or policy issued (prior thereto) 
shall not be affected. But [the Commis- 
sioner] may order an adjustment of the 
premium to be made with the policyholder 
either by refund or collection of additional 
premium, if the amount is substantial and 
equals or exceeds the cost of making the ad- 
justment.” 


Sufficiency of Legislation 


Since the passage of Public Law 15 there 
has been, and will continue to be, consider- 
able debate as to how the states should avail 
themselves of the opportunity to continue 
the regulation and taxation of the insurance 
business. A great deal of that debate has 
been political, and is beyond the scope of 
this article. Some of it has been legal, and 
with this we are concerned. 


In Public Law 15 Congress said express- 
ly that certain of its acts would apply to in- 
surance after the end of the “moratorium,” 
originally January 1, 1948, now extended to 
June 30, 1948,* if the states did not act 
meanwhile. This imposed legal penalties 
upon failure to act, and raises the question 
of whether the state legislation is sufficient 
in law to stay the hand of the federal De- 
partment of Justice from bringing antitrust 
prosecutions. 

It also was provided in the McCarran 
Act that “No Act of Congress shall be con- 
strued to invalidate, impair, or supersede 
any law enacted by any state for the purpose 
of regulating the business of insurance... 
unless such act specifically relates to the 
business of insurance.” This is an implicit 
declaration of the right of Congress at any 
time to “take over” the regulation of the 
business. This imposes political penalties 
upon failure to act in a fashion satisfactory 
to Congress, and questions as to 
whether it was politically expedient for the 
states to enact laws that almost universally 
authorized (and at the same time regulated) 
so many forms of concerted action which 
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otherwise might be declared void under the 
federal antitrust laws. 


Do the 1947 insurance rating laws provide, 
as a legal matter, sufficient regulation to 
make the Sherman Act inapplicable to the 
business of insurance after June 30, 1948? 
We have no official source of information on 
this point. No precise definition of “regula- 
tion” is to be found in the Congressional 
debates on the McCarran Act. Previously, 
when Congress has given express or implied 
immunity from its antitrust acts,” that im- 
munity has been conditioned on control or 
review by a government agency or official. 
The kind and degree of such control and 
review, however, have varied widely that no 
definite conclusion can be reached from 
these precedents. Turning to the judiciary, 
we find the only relevant dictum of the 
United States Supreme Court in Prudential 
Insurance Company v, Benjamin,” to be equal- 
ly and properly inconclusive. Mr. Justice 
Rutledge says for an unanimous Court, in 
speaking of the McCarran Act: “Congress 
intended to declare, and in effect declared, 
that uniformity of regulation . . . [is] not 
required in reference to the business of 
insurance, by the national public interest.” 
Nor does one find precise guidance in the 
statement of the late President Roosevelt at 
the time he signed Public Law 15:" “After 
the moratorium period, the antitrust laws 
and certain related statutes will be applica- 
ble in full force and effect to the business 
of insurance except to the extent that the 
States have assumed the responsibility, and 
are effectively performing that responsi- 
bility, for the regulation of whatever aspect 
of the insurance business may be involved. 
... Congress did not intend to permit pri- 
vate rate fixing, which the Antitrust Act 
forbids, but was willing to permit actual 
regulation of rates by affirmative action of 
the States.” 


All of the foregoing indicates that, as a 
legal matter, the provisions of the McCar- 
ran Act have left to the states a wide lati- 
tude in drafting legislation which will 
effectively suspend the operation of the fed- 
eral antitrust laws. Certainly a “Little 
Sherman” or anti-compact law which echoes 
the federal prohibition of concerted activity 
would be adequate “regulation.” Similarly, 
a state-conducted monopoly of rate-making 
under which no insurer made its own rates, 
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while perhaps politically distasteful to Con- 
gress, would be held legally adequate. It is 
in the middle ground between these ex- 
tremes that there have arisen doubts which 
will not be completely removed until de- 
cision has been obtained from the federal 
courts or until the continued acquiescence 
of federal enforcement officials has made it 
clear that the pattern of state legislation is 
“acceptable in their sight.” 

However, it is possible in advance of a 
court decision or of action by enforcement 
oficers to come to a quite accurate conclu- 
to the basic requirements of a law 
which neither mirrors the Sherman Act nor 
establishes a state monopoly. 


sion as 


Such conclu- 
sions were reached by a group of eminent 
insurance lawyers acting for the National 
Board of Fire Underwriters, under instruc- 
tions to report on the implications of the 
McCarran Act. In their opinion, the most 
practicable form of regulation in this middle 
ground is “statutory standards with super- 
visory powers in an administrative body or 
official.” Under such a system, it is said,” 
there are three features of primary impor- 
tance: 


“First, the State must establish standards 
by which the lawfulness of rates may be 
measured. 


“Second, the insurance commissioner 
should have power to investigate and de- 
termine whether the rates meet the statutory 
standards and forbid their use if they do not. 


“Third, the commissioner should have 
control not only of the rates but also, 
through his licensing power or otherwise, of 
the operations of bureaus establishing such 
rates,” 


This report also considered the possible 
variety of additional rules which might be 
required with respect to filing and approval 
or disapproval of rates. It was concluded 
that a statute allowing immediate use of 
rates and requiring to be filed only those 
tor which the Commissioner might call, 
“would have a reasonable likelihood of be- 
ing upheld as sufficient.” Virtually all of 
the 1947 acts exceed these “minimum” re- 
quirements, 


Tn the light of these views and facts, all 
ot the 1947 fire and casualty laws appear 
adequate to remove the Sherman Act from 
the fields of insurance within their scope. 


mn nny He 


STATE RATING AND 








RELATED 


TOME 


Unsolved Legal Problems 


Granted that these acts are free from fed- 
eral criticism of their sufficiency as “regu- 
lation,” there are as yet unsolved a number 
of legal problems on the manner in which 
these acts are to apply to the business. At 
least two such problems have arisen, or have 
been given new significance, since the 
S. E. U. A. decision and Public Law 15. As 
might have been anticipated, they center 
about two of the three “basic features” of 
state regulation. 


The first concerns the standard by which 
lawfulness of rates is to be measured, and 
the second concerns the power of the insur- 
ance commissioner to investigate and deter- 
mine whether given rates meet those 
standards. Both of these questions arose 
in the case of American Eagle Fire Insurance 
Company v. Jordan,™ now listed for argu- 
ment in the United States Circuit Court of 
Appeals for the District of Columbia. <Act- 
ing under a fire statute very similar to those 
passed during the current year, the District 
Superintendnt undertook to issue an order 
reducing fire insurance rates. A number of 
companies affected thereby brought injunc- 
tion proceedings in the United States Dis- 
trict Court, alleging that the orders were 
issued without “due process of law,” and 
that in arriving at the amount of deduction 
which he ordered the Superintendent did 
not give proper handling to the evidence be- 
fore him or employ correct theories of rate- 
making. The companies were successful 
before the lower court, which sustained the 
argument as to the absence of “due process.” 
The Superintendent’s theories of rate-mak- 
ing, particularly with regard to an “allow- 
able expense ratio,” were also discussed; but 
the judge made clear that his remarks in this 
latter field are by way of obiter dicta only. 


If the District Court is sustained on ap- 
peal, this case will stand as a precedent only 
as to what procedural formalities an insur- 
ance supervisory official must observe in 
exercising his power to control rates. If, 
on the other hand, upon re-examination of 
the record, the Court of Appeals finds that 
the requirements of due process were met, 
it is quite likely that in disposing of the case 
the court will define at some length the cor- 
rect rules for determining whether rates are 
actually “excessive, inadequate or unreason- 
able.” Should this be done, it will produce 
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a precedent of nation-wide importance as to 
how far a supervisory official may control 
the various elements which enter into the 
computation of a “reasonable underwriting 
profit.” 

If it be decided that a supervisory official 
has a legal right, in considering rates, to 
treat insurers’ expenses as if they bore a 
specified ratio to premiums earned and, in 
so doing, to disregard the insurers’ actual 
outlay, this is almost tantamount to requir- 
ing insurers to control their expenses to the 
point where, in fact, they bear no greater 
than the specified ratio to premiums earned. 
The further fact that commissions, salaries 
and wages are the easiest items of expense 
for insurers to control, may explain why a 
number of 1947 fire and casualty acts have 
included this proviso: 


“Nothing shall abridge or restrict 
the freedom of contract between insurance 
companies and agents or brokers with re- 
spect to commissions or between insurance 
companies and their employees with respect 
to compensation,” 


Clayton Act 


In view of the wide attention received by 
the Sherman Act, it might at first seem 
strange that its supplement, the Clayton 
Act,™ did not acquire similar popularity. 
Actually, only three 1947 state statutes * are 
devoted to the field of the Clayton Act. 

However, upon reviewing the provisions 
of that act, one can understand that its ex- 
istence does not create as great an emer- 
gency among insurers as might, a priori, 
have been imagined. The Clayton Act does 
not in all cases ban the acquisition or holding 
of stock of one corporation by another en- 
gaged in the same kind of business. The 
prohibition is directed only against those 
cases where the effect “may be to substan- 
tially lessen competition or to restrain 

commerce, or to tend to create a mo- 
nopoly.” Moreover, there is a_ specific 
exemption from its provisions for “the forma- 
tion of subsidiary corporations for the actual 
carrying-on of [the] lawful business [of the 
parent corporation ], or the natural and legi- 
timate branches or extensions thereof.” 
Finally, it is provided that ‘Nothing in this 
section shall be held to affect or impair any 
right legally acquired on or before October 
15, 1941.” 


That certain old-line fleets and groups 
consist of subsidiaries formed by parent 
companies partially explains the scarcity of 
state legislation. 


In point of fact, the three 1947 acts we 
have discussed are really “Little Clayton” 
Acts. They do not give carte blanche to 
interlocking insurance stock ownership, di- 
rectorates and officers, but merely authorize 
such transactions where, as in the federal 
law, they do not “substantially lessen com- 
petition or tend to create a monopoly.” The 
principal effect of these acts is to substitute 
the state supervisory official, who is given 
power to issue cease and desist orders in 
the event of violations for the enforcement 
agents of the federal Department of Justice. 


Federal Trade Commission Act 


By contrast with the Clayton Act, the 
next federal law mentioned in the McCarran 
Act, te, the Federal Trade Commission 
Act,™ has been the subject of considerable 
activity in the latest state legislatures. 
Eighteen states passed general fair trade 
acts,” and six enacted statutes prohibiting 
rebates, discrimination, or both. The lat- 
ter are of routine prohibitions, and require 
no special discussion, 


As in the laws corresponding to the Clay- 
ton Act, one finds that in drafting their fair 
trade acts the states have generally sought 
to do very little more than adopt the same 
philosophy as the federal laws, and substi- 
tute state for federal enforcement. How- 
ever, in some respects the state laws are far 
more detailed than their federal counter- 
parts. 


The Federal Trade Commission Act opens 
with this broad language: “Unfair methods 
of competition ... and unfair or deceptive 
acts or practices in commerce, are hereby 
declared unlawful.” No more precise defi- 
nition is given for such methods, acts or 
practices; but, instead, the Commission 1s 
given in this act general power to issue 
cease and desist orders to enjoin violations; 
powers to investigate the organization, busi- 
ness, conduct, practices and management 0! 
certain corporations, as well as the compli- 
ance with antitrust decrees and the viola- 
tions of antitrust statutes; and power to 
readjust the business of certain corporations. 
The state statutes differ from this mainly in 
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giving a more specific enumeration of de- 
fned unfair acts or practices, and in being 
less generous in the inquisitorial powers con- 
ferred on the supervisory officials. It is 
true that most of the state acts provide a 
means whereby the Commissioner or Super- 
intendent may obtain a cease and desist 
order to enjoin acts or practices which are 
in fact and law unfair but are not defined 
in the act. However, in Pennsylvania 
the law stops short with a definition of 
specific acts and practices, the general 
authority of the Commissioner being 
deemed sufficient for the further protection 
of the public interest. This definition in- 
cludes the usual enumeration of misrepre- 
sentations and false advertising of policy 
contracts; false information and advertising 
generally; defamation, boycott, coercion and 
intimidation; false financial statements; and 
stock operations and advisory board con- 
tracts. The Pennsylvania statute does not 
include, as do the majority of companion 
bills in other states, a general power in the 
Commissioner to enjoin acts or practices not 
defined in the act. 


All the state fair trade acts, including that 
of Pennsylvania, constitute sufficiently ade- 
quate regulation. A question might arise as 
to whether the absence of an “omnibus” 
clause in the Pennsylvania act would allow 
federal jurisdiction to remain unaffected so 
far as undefined acts and practices are con- 
cerned. It would seem, however, that if in 
its wisdom the legislature of a given state 
decides that there are no practices requiring 
explicit statutory control other than those 
which it chooses to enumerate, such a deci- 
sion is proper in view of the discretion 
generally conceded to have been given to 
the states by Public Law 15. 


Apart from suspension of the Federal 
Trade Commission’s power to issue cease 
and desist orders (which it would seem pos- 
sible to accomplish either by fair trade acts 
of the type we have discussed, specifically 
applying to insurance, or by general acts 
applying to all types of business in the 
State), relief from the broad investigating 
powers of the Commission presents a more 
difficult problem. As was said in the re- 
port to the Committee on Laws of the Na- 
tional Board of Fire Underwriters: “The 
existence in a State of a commission, or an 
msurance official, having as broad powers 
of investigation as those vested in the Fed- 
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eral Trade Commission under Section 6 of 
the Act, might be held to render that sec- 
tion inapplicable to the insurance business 
in that State, and thereby deprive the Fed- 
eral Trade Commission of power to conduct 
an investigation in that State. On the other 
hand, it might be held that the Federal 
Trade Commission’s investigatory powers 
under Section 6, insofar as Section 6 pro- 
vides for the gathering of information, can 
coexist with such State powers on the 
theory that the mere gathering of informa- 
tion by a State does not constitute regula- 
tion within the meaning of Public Law 15. 
Furthermore, Congress can at any time or- 
der the Federal Trade Commission to con- 
duct an investigation, irrespective of Public 
Law 15.” 


Robinson-Patman Act 


The last federal law mentioned in Public 
Law 15 is the Robinson-Patman Act.“ This 
particular law, for reasons never made clear, 
received in Public Law 15 a treatment dif- 
ferent from that accorded the Sherman, 
Clayton and Federal Trade €ommission 
Acts. By Section 3 (a) of Public Law 15 
all four acts are made inapplicable to insur- 
ance prior to January 1 (now June 30), 1948. 


However, only the Sherman, Clayton and 
Federal Trade Commission Acts are, by 
Section 2 (b), made applicable after January 
1 (now June 30), 1948, “to the extent that 
such business is not regulated by State law.” 


It is not clear what inference is to be drawn 


from this difference of treatment. It may be 
argued that since Section 3 (a) of Public Law 
15 limits the suspension of the enumerated 
federal acts to January 1, 1948, all these acts 
become again applicable after the expiration 
of the moratorium. Again, since Section 2 
(b) of Public Law 15 restricts the reapplica- 
bility of only the Sherman, Clayton and 
Federal Trade Commission Acts “to the 
extent that [insurance] is not regulated by 
State law,” the Robinson-Patman Act might 
apply regardless of the extent of state regu- 
lation. Still, one must consider the provi- 
sion of Section 2 (b) of Public Law 15 to 
the effect that “no Act of Congress shall be 
construed to invalidate, impair or supersede 
any law enacted by any State unless 
such Act [of Congress] specifically relates 
to the business of insurance.” Since the 
Robinson-Patman Act does not mention in- 


surance, this last provision might be held to 
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prevent its application. The argument in 
this direction is further strengthened by the 
fact that insurance has not yet been con- 
strued under this act to come within the 
definition of “commodity” or of “goods, wares 
and merchandise” to which the Robinson- 
Patman Act refers. However, to add com- 
plexity to the situation, Section 1 of the 
Robinson-Patman Act is part of the Clay- 
ton Act, which it amends, and which Public 
Law 15 makes applicable after the expira- 
tion of the moratorium. 


In such circumstances, the safest course 
open to state legislatures would be to enact 
laws dealing with the same subject matter 
as that of the Robinson-Patman Act and 
“hope for the best.” But what is the sub- 
ject matter of that law? In brief, the Robin- 
son-Patman Act is an anti-discrimination 
law, and as such its field has been to a great 
extent pre-empted in the states by their anti- 
rebate and anti-discriminatory laws, enacted 
either in general terms or with particular 
regard to insurance.” However, the most 
troublesome provision of the Robinson-Pat- 
man Act is the prohibition in Section 1 
against paying “any commission or other 
compensation to purchasers or to interme- 
diaries not under the control of the seller, 
except for services rendered, or [receiving ] 
such commissions or brokerage.” In the 
light of a number of decisions in which this 
clause has been construed,® doubt has arisen 
as to the legality of payments of commis- 
sions, after the moratorium, by insurers to 
their producers. In order to avoid such a 
contingency, as far as possible, nine states,“ 
acting upon the assumption of their com- 
petency so to do, during the current session 
have passed laws specifically authorizing 
such commission payments. There has also 
been introduced in Congress, but not yet 
passed by either house, a bill (H. R. 2475) 
which would amend this commission section 
by adding a proviso to the following effect: 


“|, nothing herein shall make it unlawful 
for any seller of goods to pay, with the 
knowledge of the buyer thereof, the commis- 
sion of any agent, representative, or other 
intermediary in such sale, where such inter- 
mediary is an independent broker or agent, 
not subject, except as to the terms and con- 
ditions of the sale, to the direct or indirect 
control of the buyer, and where no part of 
such payment is paid over, directly or indi- 
rectly, to the buyer.” 


Such an amendment would appear suff- 
cient to give insurance agents and brokers 
authority on a national basis to continue to 
receive the types of compensation now paid 
to them. 


Conclusion 


In dissenting from the majority opinion 
in the S. E. U. A. case, Mr. Chief Justice 
Stone made a rather gloomy prediction. He 
said” that the action of the Court in over- 
turning the precedents of seventy-five years 
“cannot fail to be the occasion for loosing 
a flood of litigation and of legislation, state 
and national, in order to establish a new 
boundary between state and national power, 
raising questions which cannot be answered 
for years to come, during which a great 
business and the regulatory officers of every 
state must be harassed by all the doubts and 
difficulties inseparable from a realignment 
of the distribution of power in our federal 
system.” The legal soundness of his desire 
to adhere to the traditional doctrine of stare 
decisis is beyond question. So also would 
have been the accuracy of his prophecy, but 
for the unexpected and combined efforts of 
Congress, state supervisory officials and leg- 
islatures, and the insurance industry. 

Congress, by enacting Public Law 15, 
showed exemplary forbearance in withhold- 
ing the exercise of its newly “discovered” 
power for sufficient time to enable two full 
sessions of the state legislatures to put their 
regulatory systems in order. During the 
present session, that moratorium has been 
extended for a further half year. The states, 
in turn, have generally been prompt and 
thorough in their response to the opportu- 
nity. Finally, the insurance industry has 
played its full part by cooperating in draft- 
ing requisite legislation with a rather greater 
degree of unanimity than one would expect 
from the controversial subject matter. 


Although the total number of state laws 
enacted in response to Public Law 15 has 
been impressive, there have not been more 
than an average of four laws per state. This 
is hardly a “flood of legislation,” in compari- 
son with the over-all volume of insurance 
laws. 

Nor has there been, to date, a “flood of 
litigation,” with the District of Columbia 
rate case standing alone, except for taxation 
cases. However, it is conceivable that this 
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may be the lull before the storm. The full 
impact of the new state rating and related 
laws is yet to be felt since many of them 
do not become effective until January 1, 
1948. As has been argued in extenso during 
what Superintendent Dineen described as the 
“Battle of the Bills” preceding the enact- 
ment of these most recent state laws, these 
laws are rather heavily weighted in the 


direction of enforced uniformity of insur- 
ance practices, and tend to give a competi- 
tive advantage to mutual insurers as against 
their stock brethren. It has yet to be seen 
whether Congress will permit this lack of 
balance to continue. Much will depend upon 
the administration of these new laws. 


[The End] 


FOOTNOTES 


1For an outstandingly thorough bibliography, 
see “Insurance as Interstate Commerce,’’ two 
booklets published in 1946 and 1947 by the In- 
surance Section of the American Bar Association. 


2Alabama, Alaska, Arizona, Arkansas, Cali- 
fornia, Colorado, Connecticut, Delaware, Dis- 
trict of Columbia, Florida, Georgia, Hawaii, 
Idaho, Illinois, Indiana, Iowa, Kansas, Maine, 
Maryland, Massachusetts, Michigan, Minnesota, 
Montana, Nebraska, Nevada, New Hampshire, 
New Jersey, New York, North Carolina, North 
Dakota, Ohio, Oklahoma, Oregon, Pennsylvania, 
Puerto Rico, Rhode Island, South Carolina, 
South Dakota, Tennessee, Texas, Utah, Ver- 
mont, Washington, West Virginia, Wisconsin, 
Wyoming. 


*For tabulations, see footnotes 6, 12, 13, 15, 
16, 22, 35, 37, 38 and 44, infra. 


‘March 9, 1945, Public Law 15, 79th Con- 
gress; Chapter 20, 1st Session; 59 Statutes 34; 
15 USC Sections 1011-1015. The popular title 
is the ‘‘McCarran Act.”’ 


5July 2, 1890, Chapter 647; 26 Statutes 209; 
August 17, 1937, Chapter 690, Title VIII; 50 
Statutes 693; 15 USC Section 1 et seq. 


*In North Carolina only, removing the mak- 
ing of automobile rates from the North Caro- 
lina Automobile Administrative Office. Chapters 
1068 and 1073 of 1947. 


‘Alabama, District of Columbia, Maryland, 
New York, North Carolina, Oklahoma, Rhode 
Island, Tennessee and Texas. 


§ Rhode Island. 


*See Ely, ‘‘State Regulation of Fire Insur- 
ance Rates,’’ 95 University of Pennsylvania Law 
Review 59 (1946). 


® District of Columbia, Idaho, Kansas, Mary- 
land, New Jersey, New York, North Carolina, 
Oklahoma, Rhode Island, Tennessee, Texas, 
Washington and West Virginia. 


" District of Columbia (for which a casualty- 
rating bill passed the present House), Idaho, 
Rhode Island and West Virginia. 


“Colorado, Chapter 223; Connecticut, Public 
Act 150; Delaware, Chapter 161; Florida, Chap- 
ter 24087; Indiana, Chapter 58; Maryland, Chap- 
ter 271; Massachusetts, Chapter 607; Michigan, 
Public Act 101; Minnesota, Chapter 440; Ne- 
braska, Chapter 164; New Hampshire, Chapter 
162; New Mexico, Chapter 207; New York, 
Chapter 149: Ohio, Senate Bill 151, approved 
June 24; Oklahoma, House Bill 410, approved 
May 21; South Carolina, Act No. 398; Vermont, 


Act 170; Washington, Chapter 79; Wisconsin, 
Chapter 422. 


% Indiana, Chapter 75 (providing for maxti- 
mum rates); Massachusetts, Chapter 619; New 
Hampshire, Chapter 184; New Mexico, Chap- 
ter 89. 


14 See footnote 6, supra. 


18 Alaska,* Chapter 58; Arizona, Chapter 126; 
Arkansas, Act 50; California,* Chapter 805; Col- 
orado, Chapter 217; Connecticut, Public Act 163; 
Delaware,* Chapter 161; Florida, Chapter 24067; 
Georgia, Act 366: Hawaii, Act 61: Idaho. Chap- 
ter 246; Illinois,* Chapter 73, H. B. 411; In- 
diana, Chapters 111 and 269; Iowa, Chapter 
260; Kansas, Chapter 278; Maine, Chapter 275; 
Massachusetts, Chapter 614; Michigan, Public 
Act 100; Minnesota, Chapter 120; Montana,* 
Chapter 255; Nebraska, Chapter 169; Nevada,* 
Chapter 100; New Hampshire, Chapters 235 and 
261; New Jersey, Chapter 360 (amending ex- 
isting law); New Mexico, Chapter 128; North 
Dakota, Chapter 220; Ohio. Senate Bill 144, ap- 
proved June 17; Oregon, Chapter 337; Pennsyl- 
vania, Act 247; Puerto Rico (citation not yet 
available) ; South Carolina,* Act 398; South Da- 
kota, Chapter 142; Utah,* Chapter 63; Ver- 
mont,* Chapter 281; Washington,* Chapter 79; 
West Virginia, Chapter 105; Wisconsin, Chap- 
ter 487; Wyoming, Chapter 111. 


* Combined Fire-Casualty Acts. 


16 Alaska,* Chapter 58; Arizona, Chapter 127; 
Arkansas, Act 116; California.* Chanter 805; 
Colorado, Chapter 215; Connecticut, Public Act 
160; Delaware,* Chapter 161; District of Co- 
lumbia, (passed House only) House Bil! 3998; 
Florida, Chapter 24284; Georgia, Act 365; Ha- 
waii, Act 60; Illinois,* Chapter 73, H. B. 410; 
Indiana, Chapter 60; Iowa, Chapter 259; Maine, 
Chapter 274; Massachusetts, Chapter 641; Michi- 
gan, Public Act 99; Minnesota, Chapter 119; 
Montana,* Chapter 255; Nebraska, Chapter 68; 
Nevada,.* Chapter 100; New Hampshire, Chap- 
ters 235 and 261; New Mexico, Chapter 155; 
North Dakota, Chapter 214; Ohio, House 401 
approved June 16; Oregon, Chapter 338; Penn- 
sylvania, Act 246; South Carolina,* Act 398; 
South Dakota, Chapter 143; Utah,* Chapter 63; 
Vermont.* Act 173; Washington,* Chapter 79; 
Wisconsin, Chapter 521; Wyoming, Chapter 149. 


* Combined Fire-Casualty Acts. 


1 Alaska, California, Delaware, Illinois, Mon- 
tana, Nevada, South Carolina, Utah, Vermont 
and Washington. 


18 Tllinois, South Carolina and Washington. 
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1%” Note, however, that the last section of this 
act excepts life, accident and health, marine 
and aviation insurers. 


2 June 5, 1920, Chapter 250; 41 Statutes 1008; 
46 USC Section 861 et seq. 


™ See footnote 12, supra, for statutes. 


a 


2 Indiana, Chapter 75 (establishing rating 
standards and giving the commissioner super- 
visory authority); Massachusetts, Chapter 619 
(establishing standards, giving commissioner 
supervisory authority and regulating conduct 
of rating organizations); New Hampshire, Chap- 
ter 184 (similiter); New Mexico, Chapter 89. 

23 See article referred to in footnote 9, supra. 


**See, however, for example, Pennsylvania 
Acts 246 (casualty) and 247 (fire), which au- 
thorize ‘‘concert of action among insurers under 
the same general management and control.”’ 


% As has been said, the current accident and 
health legislation is based’ on the assumption 
of universal independent action, and yet a 
great number of 1947 acts in this fleld provide 
that the supervisory official may withdraw ap- 
proval of a form of contract “if the benefits 
provided therein are unreasonable in relation 
to the premium charges."’ 


2% See, again, the Pennsylvania acts, supra. 


7 E.g. the Delaware combined fire-casualty 
act, supra, 


% Public Law 238, 80th Congress. 


* E.g., the Interstate Commerce Act, Febru- 
ary 4, 1887, Chapter 104; 24 Statutes 379; 49 
USC Section 1 et seq., as amended. 

Capper-Valstead Act (Agricultural Producers 
Associations), February 18, 1922, Chapter 57; 
42 Statutes 388; 7 USC Sections 291-292. 

Agricultural Adjustment Act, May 12, 1933, 
Chapter 25; 48 Statutes 31; 7 USC Section 601 
et seq., aS amended. 

Fisheries Cooperative Marketing Act, June 25, 
1934, Chapter 742; 48 Statutes 1213; 15 USC 
Sections 521, 522. 

Civil Aeronautics Act, June 23, 1938, Chapter 
601, 52 Statutes 973; 49 USC 401 et seq., as 
amended. 

Maloney Act, June 25, 1938, Chapter 677; 52 
Statutes 1070; 15 USC Section 78. 


% 66 S. Ct. 1142, 1156; 328 U. S. 408, 431. 

81 As quoted in ‘‘The Case for the All-Industry 
Bill,” p. 9, published by United States Fidelity 
and Guaranty Company of Baltimore, Maryland 
(1946). 
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® Fourth and Fifth Reports of Subcommittee 
of Lawyers to the Committee on Laws of the 
National Board of Fire Underwriters Pursuant 
to Resolution Adopted at May 9, 1945, Meeting 
of the Committee on Laws, p. 10. 

(6 CCH Fire and Casualty Cases 114] 67 
F, Supp. 76 (1946). 

* October 15, 1914, Chapter 323; 38 Statutes 
730; 15 USC Sections 12, 13, 14-21, 22-27. 

%5 Connecticut, Public Act 127; Illinois, House 
Bill 412 (date of approval and chapter number 
not available); Pennsylvania, Act 201. 


% September 26, 1914, Chapter 311, 38 Stat- 
utes 717; March 21, 1938, Chapter 49, 52 Stat- 
utes 111; 15 USC Section 41 et seq. 


* Florida, Chapter 24202; Indiana, Chapter 
112; Maryland, Chapter 757; Massachusetts, 
Chapter 659; Michigan, Public Act 230; Min- 
nesota, Chapter 129; Nebraska, Chapter 170; 
New Hampshire, Chapter 189; New Jersey, 
Chapter 379; New Mexico, Chapter 127; North 
Carolina, Chapter 721; Pennsylvania, Act 202; 
South Carolina, Act 398; South Dakota, Chap- 
ter 144; Tennessee, Chapter 202; Utah, Chapter 
27; Washington, Chapter 79; Wisconsin, Chap- 
ter 520. 


% Arkansas, Act 232 (rebates); Hawaii, Chap- 
ter 161 (discrimination); Maryland, Chapter 269 
(rebates); Massachusetts, Chapter 531 (re 
bates); North Dakota, Senate 48, approved 
March 10; Oregon, Chapter 19 (discrimination). 


® See footnote 37, supra. 

# See footnote 32, supra. 

41 June 19, 1936, Chapter 592; 49 Statutes 1526, 
15 USC Sections 13, 13a, 21a. 

“In particular, see acts cited in footnote 38, 
supra. 


43 Great Atlantic & Pacific Tea Company v 
Federal Trade Commission, 106 F. (2d) 667 
(CCA-3, 1939); Webb-Crawford Company v. Fed- 
eral Trade Commission, 109 F. (2d) 268 (CCA-5, 
1940); Quality Bakers v. Federal Trade Com- 
mission, 114 F. (2d) 393 (CCA-1, 1940); Fitch 
vw. Kentucky-Tennessee Light & Power Com- 
pany, 136 F. (2d) 12 (CCA-6, 1943); Modern 
Marketing Service v. Federal Trade Commis- 
sion [CCH Trade Regulation Reports { 57,383] 
(CCA-7, 1945). 

4“ Arkansas, Act 232; Colorado, Chapter 223; 
Connecticut, Public Act 114; Maryland, Chapter 
269; Massachusetts, Chapter 629; New Hamp- 
shire, Chapter 134; North Dakota, Chapter 225; 
Pennsylvania, Acts 206, 225; Hawaii, Act 61. 


#64 S. Ct. 1162, 1189; 322 U. S. 533, 583 
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U. S. Market Given Oil Line Coverage 


Insurance coverage on the 1030 mile pipe line of the Trans-Arabian Pipe 
Line Company, extending from the Persian Gulf to the Mediterranean, has been 


placed in the American market. 


The insurance embraces group accident and 


workmen’s compenation for the skilled workers from the United States. 
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Waiver of 


Forfeiture 


By 


LEON COVINGTON 


\ ODERN insurance policies,—life, fire, 
LYE accident, etc.—contain conditions under 
which they may be voided and provisions 
for the forfeiture of benefits. They restrict 
the waiver of such forfeitures with numer- 
ous stipulations. From the infancy of the 
insurance business to date, insurance com- 
panies have found these restrictions neces- 
sary for their own protection, not so much 
against the honest policyholder as against 
those who would take advantage of a 
situation or fabricate circumstances against 
which the companies could not protect 
themselves but for these provisions. We 
are to deal here with stipulations in policies 
providing for forfeitures and, also with 
ways in which forfeitures may be waived. 


Provisions specifying conditions in which 
benefits under insurance policies may be for- 
feited, relate to facts existing at or before 
their issuance and to facts arising after 
their issuance. Forfeitures based on facts 
existing at or prior to the issuance of a 
policy are not the subject of this article, 
and may be dismissed by stating the general 
tules. The courts seem to be practically 
unanimous in agreement that knowledge ac- 
quired by an officer or agent of an insurance 
company during the course of his employ- 
ment at or prior to the time of the 
completion of an insurance contract is 
imputable to the company issuing the 
policy, in the absence of collusion between 
the insured and the officer or agent. If, 
with this knowledge, the company issues 
the policy, the company will be held to 
have waived a forfeiture under the policy 
based on facts known to the officer or agent 
of the company at the time of the issuance 


of the policy. The courts hold that condi- 
tions which enter into the validity of a 
contract of insurance at its inception may 
be waived by an officer or agent although 
they remain in the policy when delivered, 
and limitations in the policy upon the 
authority of the officer or agent to waive 
such conditions otherwise than in writing 
attached to or indorsed upon the policy 
are treated as applicable to waivers made 
after the issuance of the policy. 


Types of Provisions 


Provisions for the forfeiture of benefits 
under policies differ, depending upon the 
kind of policy, whether life, fire, accident, 
etc.; all, however, declare that some desig- 
nated fact or occurrence voids the policy 
or effects a forfeiture of the benefits there- 
under, unless consented to or waived by 
the insurer. All policies provide that such 
consent or waiver can be effected only by 
certain designated agents, acting in a partic- 
ular manner, usually by writing endorsed 
upon or attached to the policy. Illustrative 
of such provisions in life policies of late 
years is the following: “This contract shall 
cease to be in force under any of the follow- 
ing conditions: (b) If, at any time 
the insured shall be under enrollment in 
any branch of the military or naval service 
in time of war.” Some provisions stop here, 
while others provide for written notice by 
the insured to the company that he has 
entered either the military or naval service 
and that a written approval by the com- 
pany and usually the payment of an addi- 
tional premium are necessary for the policy 


Mr. Covington is the senior member of the Rome, Georgia 
firm of Covington, Covington and Sullivan which in- 
cludes a number of insurance companies among its clients 
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to remain in force. There are also pro- 
visions in all policies relevant to the above- 
quoted provision; the following is illustrative : 
“No person except the president, a vice- 
president, secretary or secretary 
has power to change, modify or waive the 
provisions of this contract, and then only 
in writing.” In fire and other kinds of 
insurance policies, as well as in other life 
policies, these will take dif- 
ferent forms depending upon the particular 
company’s policy. We are not concerned 
with special charter and statutory restric- 
tions upon insurance companies or their 
agents; and we shall not deal with what 
constitutes a forfeiture of benefits, or when 
and under what circumstances a forfeiture 
may arise. We are assuming here that some 
event or action of the insured has resulted 
in a forfeiture of the benefits under a policy 
of insurance. If an insured, under a life 
policy carrying the forfeiture clause or one 
similar to that quoted above, enrolls in 
either the military or naval service, un- 
questionably his benefits under the policy 
are forfeited. The question is, “Under what 
facts or circumstances will the insurance 
company be held to have waived the for- 
feiture or to be estopped from claiming it?” 
The answer will depend upon the facts of 
the particular case. In some policies the 
forfeiture clause is self-executing or auto- 
matic, being brought effect upon a 
stated event, where as others may require 


assistant 


provisions 


into 


some action on the part of the insurance 


company in order for it to take advantage 
of the forfeiture. Whether there is any 
obligation on the company to take affirma- 
tive action after it has knowledge of the 
facts rendering a policy void or effecting 
a forfeiture, depends upon the particular 
language of the policy. Insurance policies 
differ, and a ruling on the provisions of 
one policy may not be applicable to another. 
As a rule, 
tion on the part of an insurance company, 


general mere silence or inac- 


after acquiring knowledge of facts render- 


ing a policy void or effecting a forfeiture 


of benefits, will not waiver 
the 


forfeiture. 


operate as a 


or estop company from insisting on 
the On the other hand, there 
are authorities that the company must act 
with reasonable diligence, after learning of 
the facts rendering the policy void or effect- 


ing a forfeiture, and take some affimative 


action to avail itself of the forfeiture: other- 
wise, the company will be estopped from 
asserting the forfeiture. The apparent con- 
flict in decisions arises, as a rule, from the 
difference in the wording of policies and 
not from different views on the doctrine of 
waiver and estoppel. We shall not under- 
take to distinguish the apparent conflict of 
authorities on this question, but will confine 
our discussion to self-executing forfeiture 
clauses, under which a forfeiture automat- 
ically arises under certain circumstances, 
On the assumption that circumstances have 
caused a forfeiture of the benefits under 
the policy, the question is, “How, by whom, 
and in what manner may the forfeiture be 
waived?” 


This question, standing alone and apart 
from other questions, has but seldom 
reached the courts—especially trial courts. 
There are, as a rule, contested issues of 
fact as to whether the insurance company 
had notice or knowledge of the facts effect- 
ing a waiver; what agent of the company 
had such notice or received such knowledge; 
what are the duties and authority of the 
agent; whether notice was received or 
knowledge was acquired in the course of 
his employment, etc. Certain legal ques- 
tions will arise: whether an insurance com- 
pany, by provisions inserted in its policy, 
can limit the authority of its agents to 
waive forfeitures and specify the only man- 
ner in which they may be waived; whether 
the insured is conclusively presumed to 
know the terms of his policy and is bound 
thereby; whether the admitted or proved 
knowledge of the agent is binding on the 
insurance company, depending upon the time 
and under what circumstances the knowl- 
edge was received, etc. With these pre- 
liminary issues of fact settled in favor of 
the insured and the questions of law out 
of the way, we come to the one abstract 
question of law: “While the provisions of 
an insurance policy may be such that a 
forfeiture thereunder is automatic upon a 
certain event, can » waiver of forfeiture by 
the company be es.ablished by proof of 
conduct which is inconsistent with a con- 
trary position, although the may 
further provide that forfeiture 
waived in writing only by certain desig- 
nated officers or agents?” 


policy 
can be 
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Harmon v. State Mutual 
Insurance Company 


The latest case to pass upon this question 
is Harmon et al. v. State Mutual Insurance 
Company, decided by Supreme Court of 
Georgia on April 17, 1947 (rehearing denied 
May 16, 1947 [12 CCH Lire Cases 471], 
42 S. E. (2d) 761). This case reached the 
Georgia Supreme Court from the Court of 
Appeals of Georgia on certiorari, under 
which the beneficiaries sought to review 
a judgment of that court reversing the trial 
court (74 Ga. App. 633 [12 CCH Lire CasEs 
115], 40 S. E. (2d) 755). 


On June 6, 1940, the State Mutual In- 
surance Company of Rome, Georgia, issued 
to Harmon, the insured, an ordinary life 
policy to which was attached a supple- 
mental agreement for double indemnity in 
case of accidental death, with the provision 
that the supplemental agreement “shall 
cease to be in force” if the insured enrolled 
in the military or naval service in time of 
war. The original policy provided that only 
certain designated officers had power to 
change, modify or waive any provision of 
the policy, “and then only in writing.” The 
insured entered the military service in May, 
1943, and the semiannual premium due on 
the policy was paid on July 6, 1943. This 
included the premium on the ordinary 
feature of the policy as well as on the 
supplemental agreement for double indem- 
nity, and was so divided and shown on the 
company’s records. The insured was acci- 
dentally killed on September 27, 1943, while 
performing his military duties. The com- 
pany paid the face value of the policy but 
refused to pay the double indemnity. 


Suit was brought to recover the double 
indemnity. On the first trial of the case 
the trial court directed a verdict for plain- 
tiffs, the beneficiaries under the policy. The 
Court of Appeals reversed the case (72 Ga. 
App. 117 [10 CCH Lire Cases 599], 33 S. E. 
(2d) 105), holding: 


“The controlling question in this case 
seems to be whether the evidence offered 
by the plaintiffs in the trial court was suffi- 
lent to show a waiver by the company of 
the policy provision invoked by it. The 
Policy provided that the double indemnity 
feature would ‘cease to be in force’ if the 
insured at any time should be ‘under enroll- 


ment in any branch of military or naval 
service in time of war’. It was admitted 
that the insured was enrolled in the military 
service of the United States at the time of 
his death, and this court will take judicial 
notice of the state of war existing at that 
time. The provision of the policy as to 
double indemnity had ceased and was not 
in force when the insured died unless the 
acceptance of the premium on the policy 
by the company amounted to a waiver of 
the condition, and had the effect of keeping 
the policy provision in force. The 
insured was known by the president and 
by the secretary of the company, and they 
knew that the insured had been inducted 
into the army, but neither of them recalled 
when they first learned of his induction. 
The information possessed by D. B. Mag- 
ruder (as shown in statement of facts), 
along with the knowledge of the insured’s 
induction had by other company officials, 
was all the evidence relied on by the plain- 
tiffs to show acceptance of the premium 
under circumstances which amounted to a 
waiver of the policy provision relating to 
military service. No other notice of the 
insured’s military service was shown to have 
been conveyed to the company. Applying 
the principles of law cited to the facts of 
this case, we hold that it was error for 
the court to say as a matter of law that 
the company waived the policy provision 
relied on by it and in directing a verdict 
for the plaintiff.” 


The result of this decision was to re- 
mand the case to the trial court for another 
trial, the Court of Appeals holding that, 
under the record, whether the company had 
waived the policy provisions relied on by 
it was a question of fact for a jury to 
decide. No question was raised by the com- 
pany either during the first trial in the trial 
court, or the appeal as to the necessity that 
a waiver of a forfeiture under the policy 
be in “writing.” This question was raised 
Ly the company on the second trial in the 
trial court, the company having amended 
its answer setting forth and insisting upon 
the stipulation in the policy providing that 
only certain designated officers of the com- 
pany had power to change, modify or waive 
any provision of the policy, “and then— 
only in writing.” On the second trial before 
a jury the trial court ruled against the con- 
tentions of the company as contained in 
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its amendment, although the plaintiffs, the 
beneficiaries under the policy, did not insist 
that there had been any written waiver of 
the forfeiture of the benefits under the 
supplemental agreement arising from the 
fact that the insured had entered the mili- 
tary service. They did insist, however, that 
when the premium was accepted on July 6, 
1943, certain designated officers of the com- 
pany had actual that the in- 
sured was in the military service at the time. 
Therefore, asserted the plaintiff's, by accept- 
ing and retaining the premium on the double 
indemnity feature of the policy with this 
knowledge, the company had waived any 
forfeiture occasioned by the insured being 
enrolled in the military service of his coun- 
try, although such waiver was not in writ- 
ing by either of the designated officers. 
The jury in the lower court found for the 
plaintiffs, resolving the facts in their favor. 
On review the Court of Appeals reversed 
the trial court upon a single question of 
law, and in so doing ruled: “Upon the 
review of the first trial of the case, this 
court held that the evidence introduced by 
the plaintiffs to show a waiver of the ‘war- 
service’ exclusion in the double indemnity 
provision of the policy was not sufficient 
to show as a matter of law that the defend- 
ant had waived the provision, and that the 
court erred in directing a verdict for the 
plaintiffs. 


knowledge 


“On that trial, the defendant introduced 
no evidence. However, on the trial now 
under review, the defendant introduced in 
evidence the following provision of the poli- 
cy sued upon: ‘No person, except the presi- 
dent, a vice-president, the secretary, or an 
assistant secretary, has power to change, 
modify or waive the provisions of this 
contract, and then only in writing.’ The 
burden was then on the plaintiffs to show 
such a written waiver, and they failed to 
do so, there being no evidence whatever, 
either direct or circumstantial, showing or 
tending to show such a waiver. The 
plaintiffs, having failed to carry the burden 
resting on them, were not entitled to a re- 
covery, and the court erred in overruling 
the general grounds of the motion for a new 
trial.” This ruling was the only assignment 
of error in the petition for certiorari to 
the Supreme Court, the beneficiaries in- 
sisting that the forfeiture could be waived 
by conduct and, therefore, otherwise than 
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in writing, where the company, with knowl- 
edge of the facts on which the forfeiture 
was claimed, had collected and retained the 
premium covering the double indemnity 
provided for in the supplemental agreement 
Especially was this true when an officer or 
agent of the company, with authority to 
issue policies or to enter the waiver, had 
actual knowledge of the act of the insured 
which brought about the forfeiture — his 
entry into the military service while the 
United States was at war with both Ger- 
many and Japan. 


Implied Waiver 


The Supreme Court of Georgia, in re- 
versing the Court of Appeals, held that 
it was not confronted with the question 
of an express waiver, which would have to 
be in writing issued by one of the designated 
officers of the company. Nor did the ques- 
tion involve the right of an agent of the 
company to waive a forfeiture of the policy. 
The court held that an implied waiver was 
just as effective as an express waiver, and 
cited as authority Golden v. National Life 
& Accident Insurance Company (189 Ga. 79 
{2 CCH Lire Cases 806], 5 S. E. (2d) 198, 
125 A. L. R. 838). The Golden case held that 
when an officer or agent having authority to is- 
sue policies or to enter a “written waiver” had 
actual knowledge of the conditions causing 
a forfeiture, and yet the company, with such 
knowledge, accepted a premium, the acceptance 
would amount to an implied waiver, and the 
company would be estopped from asserting the 
defense of forfeiture, nothwithstanding a 
provision in the policy to the contrary and 
the further provision that a forfeiture could 
be effected only in writing. , The Golden 
case was the only case cited by the Supreme 
Court in reversing the Court of Appeals, 
and the authorities from other jurisdictions 
supporting the ruling of the Supreme Court 
are few; however, there are none to the 
contrary. The Supreme Court said, in con- 
clusion to the Harmon case: 


“Applying the foregoing ruling to the 
instant case, where the double indemnity— 
feature of the policy became inoperative 
upon the insured entering the military ser- 
vice, but where some officer or agent having 
authority to issue policies or to enter the 
‘waiver’ had actual knowledge of the in- 
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sured entering the military service at the 
time the company received and retained 
the premium, this would amount to an 
implied waiver of the provision as to milit- 
ary service, and the company would be 
estopped to assert this defense. 
“Accordingly, the Court of Appeals erred 
in ruling that the plaintiff’s right to re- 
cover under the policy depended solely upon 
a written waiver as to military service.” 
The Court of Appeals, in originally ruling 
contrary to the Supreme Court, did not 
seem to distinguish between the power of 
the company or its alter ego, officers, 
to make an implied waiver of a forfeiture, 
and the limitations that may be imposed 
on the authority of insurance agents, as 
distinguished from officers of a company, 
authorized to issue policies or to enter writ- 
ten waivers of forfeitures. That there is 
such a distinction is clearly brought out 
in the case of Rome Industrial Insurance 
Company v. Etdson, 138 Ga. 592, 75 S. E. 657. 


The Georgia Supreme Court could have 
cited as authority for its ruling the fol- 
lowing state cases: Phoenix Insurance 
Company v. Grove, 215 Ill. 299, 74 N. E. 
141,25 L. N. S. 1; Bennett v. Union Central 
Life Insurance Company, 203 IIl., 439, 67 
N. E. 971; Lechler v. Montana Life Insur- 
ance Company, 186 N. W. 271, 23 A. L. R. 
1193 (N.D.); and Arnold v. American In- 
surance Company, 148 Cal. 660, 84 P. 182, 
25 L. N. S. 6. Some of the above cases do 
not involve life insurance contracts. 

The case of Phoenix Insurance Company 
v. Grove, supra, concerned a fire insurance 
contract which provided that no officer, 
agent or representative of the company 
should have power to waive, or should be 
deemed or held to have waived, any con- 
dition or provision of the policy “unless such 
waiver, if any, be written upon or 
attached” to the contract. The same ques- 
tion of waiver was raised in this Illinois 
case as was raised in the Harmon case. 
The Illinois court held: 


“In those cases it was held that the stipu- 
lation in the policy that a waiver must be 
by an indorsement thereon was inserted for 
the benefit of the company, and, like any 
other condition of the policy for its bene- 


ht. might be waived by it. It is a just 
and reasonable rule that one who is author- 
zed to waive a condition or provision of 
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a policy by writing may also waive the 
writing. A provision that nothing less than 
an express agreement, to be indorsed on 
the policy, shall be effectual as a waiver, 
is itself a condition, and is as capable of 
being waived and dispensed with as any 
other condition of the policy. 16 Am. & 
Enc. Law (2d) ed. p. 935.” 


The other Illinois case, Bennett v. Union 
Central Life Insurance Company, supra, in- 
volved a life insurance contract which pro- 
vided that none of the terms could be modi- 
fied, and no forfeiture under it could be 
waived, except by an agreement in writing, 
signed by the president, vice-president, sec- 
retary or assistant secretary of the company, 
whose authority for this purpose could not 
be delegated. Notwithstanding the provi- 
sion that a forfeiture could be effected only 
by an agreement in writing, the Illinois court 
said: 

“The clause in the policy has relation 
only to express agreements to waive a for- 
feiture. .The contract, and the rights, 
duties and obligations of the parties under 
it, are inconsistent with the right of the 
appellee company to insist upon a forfeiture, 
and the law therefore declares a waiver, not 
because the appellee company has by any 
of its officers, either verbally or in writing, 
agreed that the forfeiture should be waived, 
but because the law declares it waived by 
the acts and conduct of the appellee com- 
pany, and without regard to whether it 
intended to expressly agree to a waiver. - 
The waiver to be here enforced is of the 
class known to the law as ‘implied waivers’, 
to which reference is made in Shimp v. Cedar 
Rapids Insurance Company, 124 Ill. 354, 16 
N. E. 229, and is founded, not upon any 
express agreement to waive the ground of 
forfeiture, but, as was said in the case cited, 
upon the doctrine that a party cannot be 
heard to say his contract ‘is valid for one 
purpose, and, in the same breath, that it is 
invalid for all other purposes,’ and upon 
‘the general principle of common honesty 
and natural justice which the law exacts 
of mankind in its intercourse and dealings 
with one another’.” 


The question under consideration was 
clearly stated and decided in the above-cited 
Arnold case, in which the California Court 
held: 
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“We do not consider at all material in 
this connection the presence of the printed 
stipulation to the effect that no officer, 
agent, or representative of the company 
shall have the power to waive, or be deemed 
to have waived, conditions of the policy, 
unless such waiver shall be written or at- 
tached thereto. Such provisions existed in 
the policies in some of the cases cited, 
and were not considered effectual to prevent 
the conduct of the officers of the company 
from constituting a waiver or estoppel on 
the company. The doctrine is that the 
company has knowledge when its proper 
officer has the knowledge; and if, with such 
knowledge, it leads the insured to rely upon 
his policy as a valid policy, notwithstanding 
the breach of condition of which it knows, 
it will not be heard to allege such breach 
against a claim for a subsequent loss, ac- 
cruing at a time when, from the conduct 
of the company, the insured had every right 
to believe that his property was protected 
by the policy.” 

In the Indiana case of Aetna Insurance 
Company v. Indiana Life Insurance Com- 
pany, 133 N. E. 4, 22 A. L. R. 402, the 
court held: “A stipulation in an insurance 
policy against waiver of conditions other- 
wise than by endorsement on the policy may 
itself be waived.” 

In Lechler v. Montana Life Insurance 
Company, supra, a North Dakota case, the 
policy contained the following limitations 
on agents: “No agent can make, alter or 
discharge this policy or extend the time 
for the payment of premiums, nor can the 
policy be varied or altered or its conditions 
waived or extended in any respect, except 
by the written agreement of the company, 
signed by the president or secretary, whose 
authority will not be delegated.” In this 
case the life policy had lapsed for nonpay- 
ment of premiums. An agent solicited its 
reinstatement, and secured a signed applica- 
tion for this purpose and a note for the 
premium, ‘The company returned the note 
to the agent, advising him that it could 
not be received in payment, and suggesting 
that further attempts be made to secure 
payment of the premium partly in cash. 
The insured was not notified, and the note 
was not returned to him. About six weeks 
later the insured died. The second and 
third headnotes of that case say: “2. A 
clause in an insurance policy, to the effect 


UDUUUAAEAEUAUNON EA ELNUHETO TE Ee 


PAGE 884 


VUVTUUEUUE DAE 


Cee 


that it cannot be altered by an agent or 
its provisions waived, except by written 
agreement of the company, is for the bene- 
fit of the company, and may be waived by 
it. 3. Where a policyholder is led honestly 
to believe that, by conforming to certain 
requirements stated by an agent, his policy 
will be reinstated, and where he complies 
with the requirements, and thereafter the 
company neglects to notify him that his 
reinstatement application is rejected, it 
waives the provision of the policy under 
which its nonliability might otherwise be 
asserted.” 


Conclusion 


From these authorities—and, as already 
stated, there are none to the contrary—we 
arrive at the following conclusions. Every 
condition and stipulation may be waived 
by the insurer in any mode in which it 
chooses to act, regardless of the terms of 
the policy. All stipulations and conditions 
in a policy that the insurer or its agents 
will not waive any condition or forfeiture, 
or that it will act only in a certain manner 
or only by designated agents, cannot dimin- 
ish the authority of the insurer to do 
through its agents what it may deem best 
in every contingency. A stipulation or con- 
dition of the class here under consideration 
is so far valid as to impute notice to the 
insured of the restrictions contained in his 
policy, both with respect to the authority 
of agents and the manner in which they 
may act. The prohibition of waiver in 
the policy, or the provision for waiver in 
a designated manner or by a designated 
agent only, while material and, in the ab- 
sence of other evidence, controlling, is by 
no means final; and the ultimate question, 
no matter what the policy says, is: “Did 
the insurer waive the condition so that it 
is estopped from denying such waiver?” 
If so, the waiver is as effective as if it 
fell within the express terms of the policy 
and had been accomplished by the act and 
in the manner stipulated in the policy. 

The final result of the decisions is that 
no notice given to, or promise or agree- 
ment made by, an agent, though he has 
power to endorse it upon the policy, can 
be effective without actual endorsement, 
unless, when notice is brought home to the 
insurer, the insurer will be held estopped 
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because it permitted the insured to believe The conclusions reached in this article 
and to remain in the belief that the con- are based on the facts as they appeared in 
dition had been waived and his policy con- the case of Harmon et al. v. State Mutual 
tinued in force. The courts hold that Insurance Company, supra, and cases involving 
strong and rigid as the stipulations in the same or similar facts. The statement made 
insurance policies limiting the powers and here that there are no authorities to the 
authority of officers and agents may be, contrary to the ruling in the Harmon case 
and notwithstanding the most specific and is based on the facts in the record in that 
rigid provisions as to how a forfeiture may case as presented to the Supreme Court of 
be waived, such forfeiture may be waived Georgia, which were the basis of its decision. 
by implication as the result of conduct. [The End] 
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Ancient Rules of Road Survive 


If enforced, ancient statutes still in effect governing the conduct of motor- 
ists and pedestrians would make law breakers out of most worthy and respectable 
citizens. A recent compilation brought forth these relics. Green Bay, Wisconsin, 
imposes a fine for each drop of oil dripped from a car onto the pavement. 
Maine prohibits traveling on Sunday except for charitable purposes. The only 
kind of a vehicle you can operate on a public highway in Kansas while under 
the influence of alcohol is a wheel barrow. An out-of-town motorist with 
criminal intent must telephone the police the moment he enters Tacoma, Washing- 
ton. A motorist must yield the right-of-way to birds on Utah highways and 
to babies in Arabelea, New Mexico. And in Halsey, Nebraska, an ordinance 


requires the town constable to exhibit courtesy to you, or he will pay a fine. 


Danger at the Wheel 


According to the latest fatality statistics, it is over four times as dangerous 
to ride in your own automobile as to travel by passenger plane. Moreover, 
a recent report concludes that when you mutter “Moron” at the driver who 
just missed sideswiping your car, you are probably temporarily overrating him. 
A moron rates at from fifty to seventy per cent of average human intelligence. 
But when a driver devotes one-half to three-quarters of his mind to conversation, 
listening to the radio, admiring the scenery, or scolding the children, the hazards 
are about the same as if a submoron were doing his best at the wheel. The 
report points out that the splendid safety records of the airlines and railroads 
would probably take a sudden and drastic nosedive if pilots and engineers 
craned necks at scenery, feminine or otherwise, indulged in alcohol, argued with 
their wives, or held hands with the girl friend. 
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The Insurer’s Right to an Autopsy 


By 
T. J. BLACKWELL 


\ 7HEN life is extinct, the commercial 

value of the human body, for its chem- 
ical contents, amounts to an exceedingly 
small sum. ‘Yet, from the earliest times, 
the courts of all civilized countries have 
been called upon to decide a multitude of 
complex questions involving the cadaver or 
growing out of relationships, contractual 
or otherwise, with respect to it. 

The autopsy clauses of policies of life and 
accident insurance have produced a consid- 
erable volume of litigation in recent years. 
Such clauses are designed, of course, to pro- 
vide for an examination of the insured after 
death, to ascertain the condition of the va- 
rious parts of the body, to afford an oppor- 
tunity to observe any changes in the organs 
and to present a basis for determination, as 
far as possible, as to the causes of such 
When the 
liability of the insurer, either wholly or in 


changes and the cause of death. 


part, depends upon facts that may be dis- 
closed only by a post-mortem examination, 
the importance of policy provisions for this 
examination becomes apparent. 


Standard Provision 


The recent case of Mutual Life Insur- 
ance Company of New York v. Eleanore M. 
Hess* contains an interesting discussion of 
the so-called standard provision in life in- 
surance policies and similar contracts with 
respect to post-mortem examinations. There, 
Judge Samuel H. Sibley, distinguished senior 
judge of the Circuit Court of Appeals for 
the Fifth Circuit, speaking for the court, 
said: 


1 Footnotes appear on pages 890-893, 


“The autopsy provision is: ‘The Company 
shall have the right and opportunity to ex- 
amine the body and make an autopsy unless 
prohibited by law.’ This follows immedi- 
ately the promises, contained in one sentence, 
to pay the face of the policy and double 
indemnity. It is sought to be applied only 
to the double indemnity, and there alone 
could it be of service. The question whether 
Hess’ death was due to ordinary drowning, 
or whether he had another stroke or heart 
attack which caused or contributed to his 
death is a close one, and an autopsy alone 
could answer it certainly. The body of Hess, 
as he had directed in his will and orally, was 
cremated shortly after his death and before 
the Insurance Company was notified of his 
death, and before Mrs. Hess knew, as she 
testified, that the policy contained any pro- 
vision about an autopsy or even any as to a 
a double indemnity for accidental death. The 
judge told the jury that the double indemnity 
was not forfeited if she did not know of 
this requirement and innocently had the 
body cremated without giving the defendant 
an opportunity to make an autopsy. 


“There is an ancient maxim in the law 
of evidence, Omnia presumuntur contra spoli- 
atorem, discussed in 16 Cyc., page 1058, 31 
C. J. S., page 844, in applying which the 
innocence and good intent of the destroyer 
of evidence is of great importance; but that 
is not the exact point here, for we are deal- 
ing with the terms of a contract. If this 
insurance was dependent on a clear con- 
dition, Mrs. Hess’ ignorance of the condition 
and her innocence in omitting performance 
of it would hardly change the contract under 
which she claims, unless there was waiver 
or estoppel on the part of the Company. 


Mr. Blackwell, of the Miami, Florida Bar will be remembered for his 
excellent paper, “Lloyds’ Insurance Contracts as Interstate Commerce, 
which appeared in October, 1946 issue of THE INSURANCE LAW JOURNAL 
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We find a better and more conclusive answer 
to the Company’s position in this, that the 
quoted stipulation is not made a condition 
of the insurance nor is it declared that an 
omission to afford the opportunity to ex- 
amine the body and have an autopsy shall 
forfeit the insurance or any part of it. This 
court had a similar provision before it in 
Travelers Insurance Co. v. Welch, 82 F. (2d) 
800, and after elaborate consideration and 
review of the cases held it was not a con- 
dition or a provision for forfeiture, but the 
reservation of a right to have evidence, 
which might be asserted otherwise than by 
forfeiture, and might be lost by not assert- 
ing it in a timely and reasonable manner. 
We said, ‘The clause does not affect the 
risk, but applies only after a loss and is 
concerned with the proof or disproof of the 
loss. Breach of such a post-loss right, no 
matter how clearly reserved in the policy, 
is usually held not a bar to the insurance 
unless expressly made so. We are of 
opinion that exhumation on demand for an 
autopsy was not a condition of the insurance 
nor a warranty under the wording of this 
policy; and certainly there was no forfeiture 
of the insurance under the facts proven.’ In 
the Welch case an autopsy by exhumation 
was possible, and the beneficiary refused to 
allow it; it was a stronger case for the in- 
surer than this one is. We adhere to the 
general principles quoted above. The autopsy 
clause is not available as a bar here.” 


The opinion in the case of Travelers In- 
surance Company v. Welch? was also prepared 
by Judge Sibley. The autopsy clause of the 
accident policy constituting the cause of 
action seems to have been identical with 
that of the policy in the Hess case, supra. 
The court’s comments were as follows: 


“It says: ‘The Company shall have .. . right 
and opportunity to make an autopsy in case of 
death where it is not forbidden by law.’ The 
insured agreed to that by accepting the policy, 
and, of course, the beneficiaries are bound 
by it when attempting to enforce it. This 
policy does not make the provision a con- 
dition of the insurance, nor say that the in- 
Surance is to be void unless or until the 
tight is recognized, or that the right is war- 
ranted. It does not bind the beneficiary 
to make or forward the autopsy, but by 
implication does bind him not to obstruct it. 
If by law his consent is necessary, he ought 
to give it. The clause does not affect the 
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T. J. Blackwell 


risk, but applies only after a loss and is 
concerned with the proaf or disproof of the 
loss. Breach of such a post-loss right, no 
matter how clearly reserved in the policy, 
is usually held not a bar to the insurance 
unless expressly so made. Hamilton v. Home 
Ins. Co., 137 U. S. 370, 11 S. Ct. 133, 34 L. Ed. 
708; Goldberg v. Provident Washington Ins. 
Co., 144 Ga. 783, 87 S. E. 1077. Sometimes 
a right reserved by contract is enforced by 
withholding recovery until plaintiff recognizes 
it pending suit. United Autographic Register 
Co. v. Wight (C. C. A.) 272 F. 545. But the 
courts very generally without any discussion 
of the matter have assumed this autopsy 
clause to be a condition or promissory war- 
ranty, and then have gone about saving the 
insurance by holding that the clause had 
been waived or was for some other reason 
ineffective. But the cases are rare in which 
the insurance has been held defeated.” 


Autopsy Demanded 
Five Weeks After Inquest 


In the foregoing case, the insured died on 
August 5, and the body was buried on the 
afternoon of August 6. The local agent for 
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the insurance company furnished the bene- 
ficiary with blank proofs of loss, which were 
sworn to on August 14, and apparently filed 
on August 24. The facts and circumstances 
of the insurer’s demand for autospy are shown 
in the following excerpt from the opinion: 


“On September 9th, Brown, in the name of 
the insurer, wrote to plaintiff, insured’s 
widow, referring to the policy and her claim 
under it, and saying that under provision 8 
of the policy the right and opportunity of 
making an autopsy was requested and de- 
manded at such time within ten days as she 
might name, and designating the coroner 
himself as the insurer’s selection to make 
it. This was answered September 18th by 
saying the request was unreasonable and 
came too late. This transaction was pleaded 
as a breach of the contract defeating the 
insurance, since an autopsy would have 
shown that the pistol was held pressed 
against insured’s head.” 


The District Court of the United States 
for the Western District of Louisiana had 
held that the insurance policy was not for- 
feited by the refusal of the insured’s widow, 
the beneficiary, to consent to an autopsy 
demanded by the insurer’s adjuster five 
weeks after the coroner’s inquest. The ad- 
juster did not communicate with the insurer 
or request autopsy before burial of the 
body, and it was held that the right to 
autopsy was waived, or at least that the 
rights of the beneficiary were not forfeited 
by her refusal. 


Notice to Insurer Excused 


In the case of Ells v. Order of United Com- 
mercial Travelers of America® the post- 
mortem examination clause did provide for 
a forfeiture. The provisions of the contract 
were to the effect that any death claim there- 
under should be forfeited and rendered null 
and void, should the remains of the insured 
be cremated without notice to the insurer at 
least seventy-two hours in advance, in order 
that the insurer might have an opportunity to 
arrange for an autopsy. However, the bene- 
ficiaries, without knowledge of the foregoing 
provision, ordered the cremation of the body 
of the insured. The insurer, disclaiming 
liability, relied upon the breach. Notwith- 
standing the terms of the contract and such 
considerations as were mentioned by Judge 
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Sibley in the Hess case, the Supreme Court 
of California permitted recovery: 


“The facts in each of these cases show 
that the policy of insurance which was the 
subject of each action contained a provision 
giving the insurer the right to demand an 
autopsy on the body of the deceased. In 
each of these cases it was shown that an 
autopsy was demanded but refused by the 
beneficiary, and it was generally held in 
these cases that the refusal of the beneficiary 
to consent to an autopsy reasonably and 
seasonably demanded was a breach of the 
contract, defeating the right of the bene- 
ficiary to recover on the policy of insurance. 
In each of these cases the beneficiary knew 
of the provision in the policy of insurance 
providing for an autopsy, at the time of the 
refusal to permit the insurance company to 
perform the same, and deliberately denied 
the company this right given it by the con- 
tract of insurance. By this breach of the 
contract on the part of the beneficiary, the 
latter was denied recovery, provided the de- 
mand for an autopsy was reasonably and 
seasonably made. 


“The distinction between those cases and 
the instant action is that the beneficiary, in 
each of those cases wherein the judgment 
was adverse to the beneficiary, knowing of 
a material provision in the contract, delib- 
erately refused to comply with it. In the 
case now before us, the beneficiaries with- 
out any knowledge of the requirements of 
the policy that notice be given to the appel- 
lant of their intention to cremate the body 
of the deceased, innocently had the body 
cremated after the funeral and without any 
previous notice to the appellant. 


“The industry of counsel in this action 
has failed to discover any case (with one 
exception) bearing directly upon the ques- 
tion presented by the facts of this case. We 
have been equally unsuccessful. The ex- 
ceptional case is another action against the 
present appellant, entitled Kroner v. Order 
of United Commercial Travelers, 176 Wis. 
151, 184 N. W. 1037. In that case it appears 
that an insurance certificate was issued con- 
taining a clause forfeiting the policy in case 
of cremation without first giving seven days’ 
notice to the company. The body of the 
deceased member of the order was cremated 
two days after his death. Plaintiff, the wite 
of the deceased, had no knowledge of the 
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existence of the insurance until after cre- 
mation. The trial court held ‘. .. that under 
the evidence and facts as found in this case 
it is unreasonable to declare and to enforce 
a forfeiture of the plaintiff’s claims under 
the insurance certificate on the ground that 
the body was cremated without first giving 
notice; that the beneficiary was excused 
from giving such notice; and that as to the 
plaintiff, under the facts and circumstances 
shown in this case, the provision as to cre- 
mation in said certificate is inapplicable, null 
and void.’” 


Failure To Demand Autopsy 


Another case in which the insurer’s de- 
fense, based on a purported denial of its 
right to make an autopsy on the body of the 
insured, was denied, but in which the rea- 
soning employed by the appellate court was 
at variance from that of Judge Sibley in the 
Hess case, is Kahn v. Metropolitan Casualty 
Insurance Company. There it was held that 
an insurer cannot successfully defend an action 
on the policy by relying on the clause allowing 
it to make an autopsy, even if such clause 
is valid, where it made no demand for a post- 
mortein examination. The court said: 


“But, independent of that, I very seriously 
doubt the right of a person to make a valid 
contract binding any one to permit another 
to hold an autopsy upon his body after 
death. Clearly it would not be binding upon 
the obligee, because he would be clearly 
dead before the time of performance ar- 
rived; and it could not bind his heirs, exec- 
utors, or administrators, because such a 
contract would be clearly personal in char- 
acter, which would die with the obligee; 
and, independent of that, the dead bodies 
of all persons are under the sole control, 
and subject to the exclusive disposition of 
the state. The state provides for autopsies, 
burials, etc. If this was not true, the bodies 
of those who die of malignant or contagious 
diseases might be used by ignoble or design- 
ing persons to the great damage and injury 
to the public health, but, be that as it may, 
the appellant has no grounds for complaint 
in this case, for the reason that, if it had 
the legal right complained of, still that right 
was never denied or taken from it by any- 
one.” 

It will be seen that there is diversity of 
Opinion as to the principles of law which 
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control the matter of autopsies, even when 
the ultimate conclusions arrived at by the 
authorities are harmonious. This is reflected 
further in the cases collected from the various 
jurisdictions and briefly digested in the foot- 
notes.° 


Liberal Construction Favored 


The courts have said that the doctrine of 
waiver, as applied to relief against the en- 
forcement of a forfeiture under the autopsy 
provisions of insurance policies, is only an- 
other name for equitable estoppel. So, gen- 
erally, while the courts will not make a new 
contract for the parties, the provisions in 
insurance contracts appertaining to forfeiture 
will be liberally construed in favor of the 
party charged with the default. Where an 
insurer insisting upon a forfeiture has suf- 
fered no detriment or disadvantage by non- 
compliance, where the factual situation 
involves no element of bad faith, and where 
there is nothing to support the forfeiture but 
the literal words of the policy, the courts 
usually find a basis upon which to relieve 
against the default. 


It is true that in the case of Sheehan v. 
Commercial Travelers’ Mutual Accident Asso- 
ciation’ it was held that compliance with a 
provision that the insurer should have the 
right and opportunity to make an autopsy 
and to be present at any autopsy performed 
on the insured’s body by a public officer, is 
a condition precedent to a right to require 
payment of a loss, and that the burden of 
proof of compliance, excuse for noncom- 
pliance or waiver of the defense based upon 
noncompliance is on the plaintiff. However, 
Judge Sibley, in Travelers’ Insurance Com- 
pany v. Welch, supra, criticized the reasoning 
employed by the Massachusetts court in the 
Sheehan case as a “drastic, literal application 
of the clause as a condition precedent.” He 
observed that the courts have been liberal 
in applying the doctrine of waiver and es- 
toppel. in cases in which the insurer has 
undertaken to defend on the basis of non- 
compliance with an autopsy clause. A good 
discussion of this phase of the matter is 
contained in Judge Murrah’s opinion in 
Cochran v. Order of United Commercial Trav- 
elers.® 

From the reported cases* it may be said 
generally that whether or not the insurer 
has requested an autopsy within a reason- 
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able time, is ordinarily a factual problem for 
the jury’s determination. Nevertheless, a 
breach of contract by unjustifiable refusal 
to permit an autopsy prior to interment may 
constitute a question of law. If the evi- 
dence discloses that an autopsy was de- 
manded within a reasonable time, an issue 
as to the time of the demand should not be 
submitted to the jury. The reasonableness 
of the time of an insurer’s request for per- 
mission to have an autopsy performed, how- 
ever, is for the court’s determination, as a 
matter of law, if it is made either so promptly 
or so tardily after accrual of the right that 
reasonable minds could not fairly differ upon 
the question. United Commercial Travelers 
v. Moore.® 


It is not surprising that the relationships of 
insurer, insured and beneficiary have brought 
about conflicts, in regard to autopsies, in 
which the policy has served only as induce- 
ment, and which have resulted in actions 
seeking to enforce a tort liability against 
the insurer for alleged misconduct with 
respect to unauthorized post-mortem ex- 
amination, dissection and mutilation. 


Unauthorized Autopsy 


Ordinarily, in the absence of applicable 
and controlling contractual provisions, the 
right to determine whether or not an autopsy 
may be made is vested in the surviving 
spouse.® If there is no surviving spouse, 
the right of determination devolves upon the 
next of kin, in the order of kinship.’ It is, 
of course, true that an insurer which, with- 
out right in the premises, procures the per- 
formance of an unauthorized autopsy, is liable 
in damages,*® particularly in jurisdictions 
where damages may be recovered for mental 
suffering and anguish unattended by phys- 


5 od . ‘ ; 
ical injury.” Under some circumstances, 
punitive damages may be recovered. 


In the recent case of Patrick v. Employers 
Mutual Liability Insurance Company,® it was 
held that the performance of an autopsy at 
the request of the coroner does not absolve 
the insurer from liability in damages to the 
widow of the deceased, if the autopsy was 
actually performed at the instigation of the 
insurer’s agent for the purpose of obtaining 
evidence to contest a claim against the in- 
surer, where the autopsy was not a contractual 
right and was not within the statute relating 
to official autopsies. There, the action was 
not brought on the theory that the corpse 
was property in a commercial sense, nor as 
an action for injuries to the person, but on 
the ground that the widow had a quasi- 
property right in the body entitling her to 
possession and control for the purpose of 
preparing and interring it decently, and to 
recover for a violation of that right, meas- 
ured by mental anguish and suffering. 


Conclusion 


We are told by historians and archaeolo- 
gists that the preservation of dead bodies 
was of great concern to the ancients, par- 
ticularly to the Egyptians, as far back as 
4,000 B. C. With them the idea prevailed 
that the preservation of the body was neces- 
sary for the return of the soul to the human 
form after it had completed its cycle of 
existence. 


The reasons assigned today for the pres- 
ervation of human bodies, particularly as 
against unlawful and unauthorized autop- 
sies, are largely sentimental in character, 
but the rules of law are potent, and they 
are necessarily of great concern to the life 
and accident insurer. [The End] 


FOOTNOTES 


1{12 CCH Life Cases 477] 161 F. (2d) 1. 

282 F. (2d) 799, 800, 802 

[7 CCH Life Cases 264] 20 Cal. (2d) 290, 
125 P. (2d) 290; reversing [6 CCH Life Cases 
410] 117 P. (2d) 383. 

4240 S. W. 793 (Mo., 1922). 

6 Arkansas: Right to autopsy given by policy 
is not prohibited by Section 3409 (Pope's Stat- 
utes of 1937), which forbids removal of body 
from grave for purposes of theft, dissection or 
wantonness. Beneficiary’s failure to accede to 
seasonable demand for an autopsy, pursuant to 


provision, breaches contract. Standard Acci- 
dent Insurance Company v. Rossi, 35 F. (2d) 
665, 667. See also Waldo Fertilizer Company 
v. Mutual Life Insurance Company of New 
York, 72 F. (2d) 203. 

California: Refusal of request for autopsy 
was justified where insurance company had 
reasonable period after notification to make 
demand, prior to burial, but failed to do so 
Trueblood v, Assurance Company, 129 Cal. App 
102, 18 P. (2d) 90. Requirement of notice to 
insurer of autopsy applies only to unofficial 
autopsies, and not those performed by public 
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officials. Ells v, Order U. C. T., supra. See 
also Palmquist v. Standard Accident Insurance 
Company, 3 F, Supp. 358. 


Connecticut: Request for autopsy should be 
made before burial and within a reasonable 
time after death. Rinaldi v. Prudential, 118 
Conn. 419; 172 Atl. 777. 


District of Columbia: Standard provisions 
afford accident and health insurer right to have 
autopsy performed, where not contrary to any 
other law. Code 35-712 (c) (8). However, pro- 
vision of policy giving medical adviser of in- 
surer right to examine body does not include 
right of autopsy or exhumation for that pur- 
pose. Clause giving right to examine the person 
or the body of the insured will not preclude 
recovery if demand for autopsy is refused. Pat- 
terson V. Ocean Accident & Guarantee, 25 App. 
D. C. 46. 

Refusal to permit examination, when pro- 
vided for in policy, upon a demand made at 
a reasonable time and place before burial, 
would bar recovery on the policy. Ibid. 

Florida: The failure of a beneficiary to per- 
mit insurer to exercise contract right to make 
autopsy barred recovery of double indemnity 
benefits for alleged accidental death. Sadler 
v. Guardian Life Insurance Company of America 
{6 CCH Life Cases 284], 40 F. Supp. 772. And 
see foregoing text, discussing Mutual Life Ins. 
Company of New York v. Hess, supra. 


Georgia: Where accident certificate conferred 
on insurer right to perform autopsy, under pen- 
alty of forfeiture of all rights thereunder should 
privilege of making autopsy be denied it, the 
insurer’s right is not enforceable where the 
request therefor is not made within a reason- 
able time. Order of United Commercial Trav- 
elers of America v. Moore, [8 CCH Life Cases 
557], 134 F. (2d) 558; cert. den. 63 S. Ct. 1447, 
320 U. S. 211, 87 L. Ed. 1849. 

A contractual right merely to examine the 
body does not include the right to have an 
autopsy, or to dissect or mutilate the body. 
However, in an action against an insurer for 
damages for unlawful dissection and mutilation 
of the corpse, and for an unauthorized autopsy 
made by certain doctors including a medical 
examiner for the insurer, the insurer was held 
not liable. The designated examiner’s author- 
ized function was to examine living persons, 
not to dissect dead bodies, and the former did 
not include the latter. Liberty Mutual Ins. 
Company v, Lipcomb, 56 Ga. App. 15; 192 S. E. 
56. 

Illinois: Demand for autopsy made two weeks 
after death of insured was not made within a 
reasonable time. Cantrall v. Great American 
Casualty Company, 256 Ill. App. 47. Demand 
for autopsy comes too late when made after 
interment. 

Evidence of facts developed on autopsy is 
admissible even though insurer was absent. Sun 
Accident v. Olson, 59 Ill. App. 217. 

If a demand for an autopsy, pursuant to con- 
tract, is not made at a reasonable time or upon 
a proper occasion, its refusal does not defeat 
recovery. Schachner v. Employers Liability As- 
surance Corporation, 268 Ill. App. 503; Ocean 
Accident & Guarantee Corporation v, Schachner, 
70 F. (2d) 28. 
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If the beneficiary was unaware of the exist- 
ence of a policy of insurance at the time of 
the insured’s death and at the time his remains 
were cremated, her failure to give immediate 
notice of such death to the insurer and the 
cremation of the body before the insurer was 
advised of the death, do not preclude recovery 
on the policy, notwithstanding the right of the 
insurer to demand an autopsy according to the 
terms of the contract. Ibid. 

Indiana: Where a statute prescribes the con- 
ditions under which an autopsy must be per- 
formed, compliance with the statutory condi- 
tions is essential to the legality of the autopsy. 
Aetna Life Insurance Company v. Burton, 104 
Ind. App. 576; 12 N. E. (2d) 360. 


Iowa: It is reported that the State Insur- 
ance Department does not permit a provision 
calling for an autopsy to be inserted as a con- 
dition of the policy contract in this jurisdiction. 

Before a dead body can be disinterred for 
an autopsy to determine the cause of death, it 
is necessary to obtain an order of court in the 
county in which the body is buried, or a 
special permit from the State Department of 
Health. Code 2338. 


Refusal of a demand for an autopsy and for 
the removal and retention of bodily organs of 
the deceased, under policy providing only for 
autopsy, did not defeat right to double indem- 
nity. Robertson v. Mutual Life Insurance Com- 
pany, 232 Ia. 743, 6 N. W. (2d) 153. 


Kansas: The insurer has the right and op- 
portunity to examine the person of the insured, 
during the pendency of a claim, and to make 
an autopsy in case of death. 40-1109 (b) (8). 

Kentucky: A refusal to permit autopsy where 
it was not shown that an autopsy would have 
disclosed cause of death, did not void the 
policy. Mass. B. & I. Company v. Duncan, 166 
Ky.; 179 S. W. 472. An insurer may, with 
reason, provide for an examination of the body 
of the insured by means of an autopsy, 
where not forbidden by law, in order to deter- 
mine liability under the policy. On showing 
that autopsy will disclose cause of death, claim 
is forfeited by refusal of postmortem where the 
policy provides for an autopsy. Whitman v. Ky. 
Central Life & Accident Insurance Co., 232 Ky. 
173, 22 S. W. (2d) 593. See also Guardian Life 
Insurance Company v. Robison [1 CCH Life Cases 
1118], 278 Ky. 678; 129 S. W. (2d) 192. 

Louisiana; Refusal of timely demand for au- 
topsy which would have disclosed material evi- 
dence, was held grounds for judgment for 
insurer. Bates v. New York Life [3 CCH Life 
Cases 450], 31 F. Supp. 813. Alleged destruc- 
tion of brain and heart by prior autopsy not 
a denial of right to autopsy. Franz v. United 
States Casualty, 49 F. Supp. 267. Where local 
agent knew of death and five weeks later com- 
pany asked for exhumation for autopsy by cor- 
oner, who testified that nothing could be learned 
by autopsy, policy was not forfeited by refusal 
to give consent to autopsy. Travelers Insurance 
Company v. Welch, supra. 


Maine: On dispute as to whether a slit in 
the heart was caused by a rupture or was a 
cut made after death, it was within the dis- 
cretion of the judge to permit the heart to be 
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exhibited. Thompson v. Insurance Company, 
114 Me. 1; 95 Atl. 229. 


Maryland: An insurer's right to make an 
autopsy is superior to any property right in 
any member of the family. A court of equity 
has jurisdiction to give relief in the nature of 
discovery by appointing a receiver to have cus- 
tody and control of the vital organs which have 
been removed from the body, and to make such 
examination thereof as the insurer might re- 
quire. Painter v. United States Fire & Guar- 
antee, 123 Md. 301, 91 Atl. 158. See also Fidelity 
Mutual Life Insurance Company v. Powell, 74 
F. (2d) 525. 

Massachusetts: A condition in an accident 
policy that the insurer may be present at the 
performance of an autopsy on the corpse of 
the insured is permissible, but is not to be 
interpreted as requiring the impossible or un- 
reasonable, Sheehan v. Commercial T. M, Acci- 
dent Association, 283 Mass. 543, 186 N. E. 627, 
88 A. L. R. 975 (annotated). See also Hurley 
v. Metropolitan Life Insurance Company, 296 
Mass. 130, 5 N. E. (2d) 16. 


Michigan: Right of examination and autopsy 
is not ground for directed verdict unless notice 
is not given or opportunity is denied. Nickigme 
v. Standard, 227 Mich. 506; 198 N. W. 889. 

Minnesota: A demand for autopsy made three 
hours before the time set for the funeral, with 
the requirement that it be answered at once, 
and with the physician who was to make the 
autopsy many miles away, was properly re- 
fused. Johnson v. Bankers M. C. Insurance 
Company, 129 Minn. 18; 151 N. W. 413; Ann. 
Cas. 1916A, 154. Demand made a month after 
burial was, as a matter of law, too late where 
insurer from the first was informed of all the 
circumstances of death. Cavallero v. Travelers, 
197 Minn. 417; 267 N. W. 370. Refusal to per- 
mit an autopsy after reasonable and lawful 
demand made upon a proper person, breaches 
the policy and precludes recovery, under Min- 
nesota Statutes 1927, Section 3417. Clay v. 
Aetna Life Insurance Company, 53 F. (2d) 689. 

Mississippi: An autopsy after burial was re- 
fused, as contrary to public policy, in spite 
of a provision therefor in accident policy. 
United States Fire & Guarantee v. Hood, 124 
Miss. 548, 87 So. 115, 15 A. L. R. 605 (annotated). 

Missouri: Provision of policy for autopsy is 
not available in absence of demand therefor by 
company. The court in obiter statement says 
that provision of policy for autopsy is void. 
Kahn v. Metropolitan Life, 240 S. W. 793. 

Where policy gave right to insurer to per- 
form autopsy, but did not require beneficiary 
to notify insurer, of performance of autopsy, 
the holding of an autopsy after death without 
notice to insurer, did not forfeit policy, even 
though spinal cord was lost after autopsy was 
held. Crotty v. Continental Casualty Company, 
163 App. 628; 146 S. W. 833 

New Jersey: Power of exhumation of body 
should not be exercised except in case of urgent 
necessity, which is to be measured by the prob- 
ability of the cause of death being established. 
Perth Amboy G. L. Company v, Kilek, 102 N. J. 
Eq. 588; 141 Atl. 745. 

New York: A demand for post-mortem exam- 
ination was unseasonable fifteen days after im- 
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mediate notice of death by drowning, and ten 
days after burial. Wehle v. United States Mu- 
tual Accident, 153 N. Y. 116; 47 N. E. 35. The 
demand was unseasonable when insurer, in- 
formed of death on following day, made de 
mand three days later. Root v. London Guar- 
antee & Accident, 92 App. Div. 578; 86 N. Y., §S. 
1055. A demand was too late when made nearly 
one month after burial, where autopsy had 
been made by coroner immediately after death. 
Ewing v. C. T. A., 55 App. Div. 241; 66 N. Y. S. 
1056. Refusal to allow autopsy precluded re- 
covery where insurer made demand within six 
days after notice of accident, given twelve days 
after death. Dworkin v. Commercial Travelers 
Mutual Accident Association [3 CCH Life Cases 
175], 258 App. Div. 501, 17 N. Y. S. (2d) 109; 
affirmed without opinion in 283 N. Y. 629, 28 
N. E. (2d) 34. Failure of the insurer to re- 
quest an autopsy prior to interment does not 
preclude a defense based on refusal to permit 
an autopsy pursuant to contract where the in- 
surer had no knowledge of the death of the 
insured until after interment. Gould v. Trav 
elers Insurance Company, 244 App. Div. 274, 
279 N. Y. S. 892; affirmed without opinion 270 
N. Y. 584, 1 N. E. (2d) 341. 

North Carolina: Insurer has right to exam- 
ine person of insured and to make an autopsy, 
where not forbidden by law, 58-251. 

Right is limited to cases specially provided 
by statute or will of deceased, or where nec- 
essary in the judgment of the coroner; and 
where husband or wife or other person charged 
with the duty of burial shall authorize it, 90-217. 

An unauthorized autopsy to determine cause 
of death where foul play is not suspected Is 
in violation of the rights of the next of kin 
of deceased. Gurganious v. Simpson, 213 N. C. 
613; 197S. E. 163. 


Ohio: Demand for autopsy, seasonably made 
under the policy, should be made upon the 
widow, if she is the beneficiary. Demand on 
son was insufficient, where he expressly in- 
formed insurer that he would not notify the 
widow-beneficiary. Gath v. Travelers, 113 0. S$ 
369; 149 N. E. 389; explained in subsequent 
appeal 118 Ohio St. 257, 160 N. E. 710, holding 
that the insurer had the right to have the 
question of demand submitted to a jury. 

Oklahoma: Where request for autopsy, as 
provided for in policy, is made more than five 
weeks after death, denial of the request does 
not preclude recovery on the policy. The in- 
surer inseparably coupled unreasonable demand 
with the request, and did not show that preju- 
dice to it resulted from the refusal. Provident 
Life & Accident Insurance Company v. Green, 
172 Okl. 591, 46 P. (2d) 372. 

In Cochran v. Order of U. C. T. A. [9 CCH 
Life Cases 1082], 143 F. (2d) 82 (CCA-10), !t 
was held, in reversing the United States Dis- 
trict Court, Eastern District of Oklahoma, that 
a provision in a fraternal accident policy that 
any claim for death alleged to have been acci- 
dental shall be forfeited’ should an autopsy be 
held without notice to insurer at least seventy- 
two hours in advance, is a condition precedent 
which bars recovery unless insurer has waived 
or is estopped to declare a forfeiture under it. 
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Pennsylvania: Claimant may refuse to per- 
mit an autopsy, but recovery was denied where 
medical evidence was that cause of death could 
have been determined only by an autopsy. 
Walsh v. Lockhart I. & S. Co., 118 Pa. Sup. 
467, 180 Atl. 123 (Workmen's Compensation). 


Failure of the insurer to request autopsy be- 
fore interment did not preclude it from setting 
up as a defense a refusal to consent to autopsy. 
Maryland Casualty Company v. Harris, 60 F. 
(2d) 810. 


South Carolina: Section 6 of the Workmen's 
Compensation Act, giving employer the right 
to demand an autopsy, is mandatory. Simpkins 
v. Lumbermen’s Mutual, 200 S. C. 228; 20 S. E. 
(2d) 733. There is no provision for hearing or 
other formality. Ibid, 


South Dakota: Provision for autopsy in double 
indemnity rider was not available to insurer 
in action solely on life policy contract. The 
refusal of an autopsy in such case did not 
breach the contract and preclude recovery. Hon- 
rath v. New York Life Insurance Company, 65 
S. D. 480; 275 N. W. 258; 112 A. L. R. 1212, 


Tennessee: Request for autopsy made after 
burial was not seasonably made, and refusal 
did not preclude recovery. Provident Life & 
Accident Insurance Company v. Campbell, 18 
Tenn. App. 452, 79S. W. (2d) 292. 

Texas: Right to autopsy must be clearly 
given in policy, and demand must be made 
promptly after death, on showing that it will 
reveal] fraud or mistake. American National 
Insurance Company v. Nuckols, 187 S. W. 497 
(Tex. Civ. App.). 

Post-mortem examination is permitted if pro- 
vided for in policy and if proper application 
is made promptly to the court after denial of 
such right by beneficiaries, before burial. 
Schmiedeke v. Travelers [3 CCH Life Cases 93], 
30 F. Supp. 640. Insurer's demand for autopsy 
two weeks after burial, on showing of delayed 
communications, was rejected where it appeared 
that only immediate autopsy could have shown 
cause of death. Robinson v. Aetna, 276 S. W. 
900 (Com. App.). Exhumation for purposes of 
identification will not be ordered where re- 
quested for the first time, during trial, espe- 
clally where it would not serve any useful 
purpose. American N. Insurance Company v. 
B. Gonzales Company, 72 S. W. (2d) 388. (Tex. 
Civ. App.). 

Utah: Request for autopsy provided for in 
accident policy was held to be sufficient where 
made within reasonable time after death. Gen- 
eral Accident Fire & Life Assurance Corpora- 
tion v. Savage, 35 F. (2d) 587. 


Vermont: ‘‘The insurer shall have the right 
and opportunity to examine the person of the 
insured when and so often as it may reason- 
ably require during the pendency of claim here- 
under, and also the right and opportunity to 
make an autopsy in case of death, if it is not 
forbidden by law." P. L. 7074. 

A provision for an autopsy will 
be enforced if the demand therefor is reason- 
able as to time and scope and is seasonably 
made. Where general demand was made for 


Washington: 


INSURER’S 


RIGA: FO 


AUTOPSY 
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autopsy the day before the funeral, with no 
specification of time or extent, its reasonable- 
ness was a question for the jury. Hemrich 
v. Aetna Life Insurance Company, 188 Wash. 
652, 63 P. (2d) 432. 


Reasonableness of demand made 
after receipt of notice of death where it was 
shown that autopsy would have established 
cause of death, was a question for the court, 
and not for the jury, under Rem. Revenue Stat- 
utes of Washington, Section 7235. Howes v. 
United States First Guarantee Company, 73 F. 
(2d) 611. 

West Virginia: To justify an autopsy after 
burial, it must appear that before burial it 
was impracticable, through no fault of the in- 
surer, and that it will probably reveal some- 
thing material that could not otherwise be 
discovered. Generally, an insurer cannot exer- 
cise the right to have an autopsy on the body 
of the insured after burial, although the right 
is provided for in a policy on insured’s life, 
unless it was not reasonably possible to make 
it before burial or unless circumstances appear, 
such as fraud, mistake or uncertainty as to 
the true cause of death, which could not be- 
come known to the insurer in the exercise of 
due diligence before burial, and which make 
an autopsy necessary to the ascertainment of 
the truth. McCulloch v. Mutual Life Insurance 
Company of New York [3 CCH Life Cases 411], 
109 F. (2d) 866; reversing 31 F. Supp. 800. 

Wisconsin: Clause providing for forfeiture 
in case of cremation without seven days’ notice 
was void. Kroner v. U. C. T., 176 Wis. 151, 
184 N. W. 1037. 

Wyoming: The insurer under a health or 
accident policy has the right to examine the 
person of insured where necessary, and to make 
an autopsy in case of death. 57-603. 

General: It appears that the standard statu- 
tory provisions that an insurer may examine 
the person of the insured and, if not forbidden 
by law otherwise, may make an autopsy in 
case of death, are in force in California, Con- 
necticut, District of Columbia, Illinois, Indiana, 
Kansas, Maryland, Michigan, Minnesota, New 
Hampshire, New Jersey, New York, North Caro- 
lina, Pennsylvania, South Dakota, Vermont, 
Washington, West Virginia, Wisconsin and 
Wyoming. 

6 Burney v. Children’s Hospital, 169 Mass. 57, 
47 N. E. 401; Larson v. Chase, 47 Minn. 307, 
50 N. W. 238; Koerber v. Patek, 123 Wis. 453, 
102 N. W. 40. 

™Wynkoop v., 
Am. Sec. 506. 
14 L. R. 
470. 

8 Streipe v. Liberty Mutual Insurance Com- 
pany, 243 Ky. 15, 47 S. W. (2d) 1004; Liberty 
Mutual Insurance Company v. Lipscomb, 56 Ga. 
App. 15, 192 S. E. 56; Aetna Casualty & Surety 
Company v. Love, 132 Tex. 280, 121 S. W. (2d) 
986. 

* Aetna Life Insurance Co. v. 
Ind. App. 576; 12 N. E. (2d) 360 

10 233 Mo. App. 251; 118 S. W. 


two days 


Wynkoop, 42 Pa. St. 293; 82 
Annotations: 82 Am. Dec. 512; 
A. 85; 3 Ann. Cas. 134; 14 Ann. Cas. 


Burton, 104 


(2d) 116. 


PAGE 893 





The Loss of a Soldier’s Services 


By ROBERT P. JENNINGS 


Attorney with Jennings and Belcher, Los Angeles 


\ 7] HEN JOHN ETZEL, a soldier of the 
United States, early on a February 
morning of 1944, started across a Los An- 
geles city street as a truck of the Standard 
Oil Company of California was approaching, 
he initiated a series of events which ulti- 
mately engaged the attention of three fed- 
eral courts and culminated in the decision 
of the Supreme Court of the United States 
in U. S. v. Standard Oil Company of Cali- 
fornia [27 CCH AvutomosiLe Cases 811], 91 
U.S. S. Ct. L. Ed. Advance Opinion 1507, 
June 23, 1947. The collision of the soldier 
and the truck resulted in personal injuries 
to the former which prevented him from 
performing his duties as a soldier for about 
thirty days and required medical and hospi- 
tal treatment during that period. The soldier 
made claim against the Standard Oil Com- 
pany of California for the damages sus- 
tained in the accident. After his discharge 
from the hospital and without the initiation 
of any litigation, a settlement of his claim 
was arranged for an amount deemed satis- 
factory to both of the parties. The settle- 
ment was paid, and a release in full was 
executed and delivered by the soldier to the 
Standard Oil Company of California and its 
driver who was operating the truck at the 
time of the accident, releasing them from 
any and all claims of every nature and kind 
whatsoever arising out of the accident. 


Government Seeks Reimbursement 


Under ordinary circumstances, this would 
have ended the matter. It was not so in this 
case, however. Later the United States also 
made claim against the Standard Oil Com- 
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pany of California upon the ground that by 
reason of certain federal statutes and the 
regulations of the Secretary of War promul- 
gated thereunder (16 Statutes 315, 319, 18 
Statutes 337, 10 USCA 16 and Army Regu- 
lations 40-505, promulgated September 1, 
1942), the United States Government was 
obligated to continue the pay of the soldier 
during the time he was disabled and to pay 
the cost of his hospitalization in the respec- 
tive sums of $69.31 and $123.25, and that 
therefore the Standard Oil Company, as a 
tortfeasor, was under legal obligation to 
reimburse the United States Government 
in these amounts. Payment of the claim 
was refused, whereupon action seeking re- 
covery of the foregoing amounts was started 
in the federal District Court by the United 
States of America as plaintiff against the 
Standard Oil Company of California and 
its driver as defendants. 


For several reasons the case was of un- 
usual interest to lawyers whose practice 
embraced the law of torts. It was, as the 
United States Supreme Court states in its 
opinion, a case of “first impression,” raising 
the novel question whether the United States 
Government was legally entitled to recover 
from one who had tortiously injured a sol- 
dier, the amounts the government had been 
obliged to pay for wages and hospital expense 
during the soldier’s period of disability. 
Hundreds of similar claims by the govern- 
ment were pending, some in large amounts 
against railroads, bus lines, industrial con- 
cerns or their insurance carriers, in certain 
of which litigation had already been or was 
soon to be initiated. 
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The case also proved to be of unusual in- 
terest in its travel through the courts, be- 
cause of the diverse views of the law 
expressed by the three courts before which 
it came for argument and decision. 


Master-Servant Theory 


The complaint in the District Court was 
based upon the theory that the soldier was 
a servant of the United States. It alleged 
that he “was an enlisted man in the Armed 
Forces of the United States Government and 
the servant of the plaintiff’; that at the 
time of the accident he “was an able-bodied 
man”; that as a result of defendants’ neg- 
ligence “he became physically unable to pursue 
his work and duties”; and that consequently 
“the services of John Etzel were lost to 
plaintiff,” who became liable to pay and did 
pay John Etzel “compensation, salary and 
wages” during his disability and expended 
certain funds for hospital care. 

The answer, in addition to the denial of 
negligence, denied that Etzel was a servant 
of the plaintiff, alleged that the complaint 
failed to state a claim upon which relief 
could besgranted, and set up as a defense 
the release of liability which had been exe- 
cuted by John Etzel to the defendants. 


In California, where the action arose, Sec- 
tion 49c of the Civil Code provides: “The 
rights of personal relations forbid: . . . 
Any injury to a servant which affects his 
ability to serve his master.” 


In Darmour Products Corporation v. Ba- 
ruch Corporation, 135 Cal. App. 351, the only 
California case construing this particular 
statute, it was held that this code provision 
gave a right of action to a master for dam- 
ages for injury to a servant occasioned by 
the negligence of a third party and prevent- 
ing the servant from continuing the employ- 
ment. The case is rather unsatisfactory, 
however, having been decided on a question 
of pleading, and recovery having been denied. 


The pleadings, therefore, presented sev- 
eral basic questions: (1) Was the relation 
existing between the government and its 
soldier that of master and servant, thus 
affording a right of recovery under Cali- 
fornia law? (2) If not, did the government 
have a right of action upon some other theory? 
(3) Could the government recover either 
under California law or under any other 
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theory the particular items for which it had 
sued, that is, the wages it had paid to the 
soldier during his disability and the amount 
it had expended for his hospital care? 


The trial court, in effect, ruled out any 
recovery under California law by declining 
to find that the relation of master and serv- 
ant existed between the United States Gov- 
ernment and its soldier. U. S. v. Standard 
Oil Corporation [22 CCH AuTOMoOBILE CASES 
1080], 60 F. Supp. 807. There being no 
California statute under which the govern- 
ment could recover if the relation of master 
and servant did not exist, the refusal of the 
trial court to find that the relation of master 
and servant did exist was, in effect, a denial 
of any relief under California law. The 
government was permitted to recover, how- 
ever, upon the theory that a special relation- 
ship had been created. “Whether we call 
it a status, as some of the older cases do, or 
whether we just call it Government and sol- 
dier relation, it is clear that both the soldier 
and the Government have certain rights and 
obligations arising from it and that a third 
party who, through his tortious act, inter- 
feres with it to the detriment of the Govern- 
ment, is responsible for the mischief he 
causes. And he cannot avoid responsibility 
for his act by claiming that the relation is 
one for which the common law did not have 
a name.” (Italics by the court.) 


English Case 


The opinion relies upon the English case of 
Attorney General v. Valle-Jones, 2 KB 216-217 
(1935). The English Crown was permitted 
to recover from a tortfeasor for medical ex- 
penses, hospital treatment and wages of two 
aircraftsmen of the Royal Air Force. The 
opinion is based upon the ground that the 
relationship of master and servant existed 
between the Crown and the airmen. In 
determining this matter, the case has very 
little value because, strangely enough, the 
question of whether or not the relationship 
which existed was that of master and serv- 
ant seems not to have been in controversy 
but, in effect, to have gone by default. The 
trial court, however, decided that the con- 
clusion as to the right of the government 
to recover must be the same, even in con- 
sideration of the dissimilarity between the 
government and soldier relationship and 
that of master and servant. This opinion was 


VUDUUULOUONOUU EU OOOO 


PAGE 895 





AOULIALUALEAUAAN TEAGUE AN 


based in substance upon the theory that “after 
making due allowance for the differences, 
we still have a cohesive pact which, like 
the pactum subjectionis—the pact between 
king and subject in mediaeval Europe—ties 
the soldier to the Government, at the same 
time reserving to each rights and obligations 
which flow from their union.” The relation 
was also referred to as similar to that to 
which the French jurists have given the 
name “institution” and it was concluded that 
“To the institution so born, and to the 
Government and soldier, as members of it, 
certain rights attach. And the most funda- 
mental one is that others shall not by their 
wrongful action, interfere with it to the harm 
of the government.” (Italics by the court.) 


Circuit Court Holding 


Upon appeal to the United States Circuit 
Court of Appeals for the Ninth Circuit, the 
judgment of the lower court was reversed ([24 
CCH AvromosiLte Cases 647] 153 F. (2d) 
958). The Circuit Court of Appeals decided 
that the government had no cause of action 
upon two main grounds: (1) The rights 
of the government ought to be measured 
under California law. Since thé relationship 
between the government and its soldier was 
not that of master and servant and was not 
within the scope of Section 49 of the Cali- 
fornia Civil Code, California law gave the 
government no right of recovery and, there- 
fore, recovery could not be had. (2) At com- 
mon law the relationship between master 
and servant was that of “status,” which was 
similar to the government-soldier relation- 
ship, also recognized as “status.” The court 
believed that the common-law action of a 
master for loss of his servant’s services, as 
defined in Section 49c of the Civil Code, 
could not be adopted by the government. 
The court was further of the opinion that 
Congress clearly did not intend that for 
tortious injuries to a soldier in time of war 
the government should be subrogated to the 
soldier’s claims for damages: 


“Tt will be noted that Congress has pro- 
vided that the Government should have the 
privileges of assignment or subrogation in 
other and somewhat similar situations. In the 
Federal Employees’ Compensation Act, 5 
U. S. C. A. §§ 751-800, it is provided that 
before benefits may be received the Govern- 
ment may require the beneficiary to assign 


to the Government his rights against the 
negligent party or to prosecute the action 
in his own name. (See § 776.) And by § 797 
members of the Officers’ Reserve Corps and 
the Enlisted Reserve Corps of the Army 
are in time of peace made subject to and 
given the benefits of the Act. Also the 
World War Veterans’ Act, 38 U. S. C. A. 
§§ 421-576, makes similar provisions (§ 502) 
with regard to any cause of action that a 
person entitled to benefits may have against 
a third person. Cf. The Steel Inventor, 36 
Fed. (2d) 399. 

“In our opinion authority for this action 
should come through legislation, and not 
from an attempt by the courts either to 
enlarge the scope of an ancient common 
law cause of action, or to create a new one.” 


In deciding that the rights of the govern- 
ment should be measured under California 
law, the court expressed the opinion that, 
there being no federal statute authorizing 
the action, state rules of substantive common 
law would govern an action brought by the 
United States in the role of a private suitor: 
“There is no federal statute which might 
afford the Government a means for bringing 
this action and it has been held that ‘when 
the United States comes into Court to assert 
a claim it so far takes the position of a 
private suitor as to agree by implication 
that justice may be done with regard to 
the subject matter.’ United States v. The 
Thekla, 268 U. S. 328, 339, 340, and see United 
States v. Moscow-Idaho Seed Co., 92 Fed. 2d 
170, 173, 174 (CCA-9). Aside from any fed- 
eral legislation conferring a right of subro- 
gation or indemnification upon the United 
States, it would seem that the state rules 
of substantive common law would govern 
an action brought by the United States in 
the role of a private litigant. Erie R. Co. v. 
Tompkins, 304 U. S. 64, 71, 78; United States 
v. Moscow-Idaho Seed Co., supra, pp. 173, 
174.” 


Supreme Court Speaks 


The case then reached the United States 
Supreme Court upon certiorari granted upon 
the stated ground “of the novelty and im- 
portance of the principal question.” After 
pointing out that certain issues contested in 
the District Court and Circuit Court of 
Appeals had been eliminated, the Supreme 
Court stated the question at issue as follows: 
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“Remaining is the basic question of re- 
spondents’ liability for interference with the 
government-soldier relation and consequent 
loss to the United States, together with 
questions whether this issue is to be deter- 
mined by federal or state law and concern- 
ing the effect of the release. In the view 
we take of the case it is not necessary to 
consider the questions relating to the release, 
for we have reached the conclusion that 
respondents are not liable for the injuries 
inflicted upon the Government.” 


Federal Law Controlling 


The Supreme Court took the position that 
whether or not the government had a right 
of action, was not to be determined by state 
law: 


“We agree with the Government’s view 
that the creation or negation of such a liabil- 
ity is not a matter to be determined by state 
law. The case in this aspect is governed 
by the rule of Clearfield Trust Co. v. United 
States, 318 U. S. 363, and National Metropoli- 
tan Bank v. United States, 323 U. S. 454, 
rather than that of Erie Railroad Co. v. Tomp- 
kins, supra. In the Clearfield case, involving 
liabilities arising out of a forged indorse- 
ment of a check issued by the United States, 
the Court said: ‘The authority to issue the 
check had its origin in the Constitution and 
the statutes of the United States and was 
in no way dependent on the laws of Penn- 
sylvania or of any other state. Cf. Board 
of Commissioners v. United States, 308 U. S. 
343; Royal Indemnity Co. v. United States, 313 
U. S. 289. The duties imposed upon the 
United States and the rights acquired by it 
as a result of the issuance find their roots 
in the same federal sources. Cf, Deitrick v. 
Greaney, 309 U. S. 190; D’Oench, Duhme & 
Co. v. Federal Deposit Ins. Corp., 315 U. S. 
447. In the absence of an applicable Act 
of Congress it is for the federal courts to 
fashion the governing rule of law according 
to their own standards.’ 318 U. S. at 366-367. 

“Although the Clearfield case applied these 
Principles to a situation involving contractual 
relations of the Government, they are equally 
applicable in the facts of this case where 
the relations affected are noncontractual or 
tortious in character. 


“Perhaps no relation between the Govern- 
ment and a citizen is more distinctively 
federal in character than that between it and 


members of its armed forces. To whatever 
extent state law may apply to govern the 
relations between soldiers or others in the 
armed forces and persons outside them or 
nonfederal governmental agencies, the scope, 
nature, legal incidents and consequences of 
the relation between persons in service 
and the Government are fundamentally de- 
rived from federal sources and governed by 
federal authority. See Tarble’s Case, 13 Wall. 
397; Kurtz v. Moffitt, 115 U. S. 487. So also 
we think are interferences with that rela- 
tionship such as the facts of this case in- 
volve. For, as the Federal Government has 
the exclusive power to establish and define 
the relationship by virtue of its military and 
other powers, equally clearly it has power in 
execution of the same functions to protect 
the relation once formed from harms inflicted 
by others.” 

Thus, the Supreme Court adopted as the 
guide for determining the question at issue 
the case of Clearfield Trust Company v. U. S., 
supra, and the other cases cited in the above 
quotation, rather than the opinion in Erie 
Railroad Company v. Tomkins, supra, which 
was relied upon by the Circuit Court of 
Appeals. Concerning the Erie case, the Court 
says: 

“As in the Clearfield case, moreover, quite 
apart from any positive action by Congress, 
the matter in issue is neither primarily one 
of state interest nor exclusively for determi- 
nation by state law within the spirit and 
purpose of the Erie decision. The great ob- 
ject of the Erie case was to secure in the 
federal courts, in diversity cases, the appli- 
cation of the same substantive law as would 
control if the suit were brought in the courts 
of the state where the federal court sits. It 
was the so-called ‘federal common law’ util- 
ized as a substitute for state power, to create 
and enforce legal relationships in the area 
set apart in our scheme for state rather than 
for federal control, that the Erie decision 
threw out. Its object and effect were thus 
to bring federal judicial power under sub- 
jection to state authority in matters essen- 
tially of local interest and state control. 

“Conversely there was no purpose or 
effect for broadening state power over mat- 
ters essentially of federal character or for 
determining whether issues are of that nature. 
The diversity [of] jurisdiction had not created 
special problems of that sort. Accordingly 
the Erie decision, which related only to the 
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law to be applied in exercise of that juris- 
diction, had no effect, and was intended to 
have none, to bring within the governance 
of state law matters exclusively federal, be- 
cause made so by constitutional or valid 
congressional command, or others so vitally 
affecting interests, powers and relations of 
the Federal Government as to require uni- 
form national disposition rather than diver- 
sified state rulings. Cf. Clearfield Trust Co. 
v. United States, 318 U. S. at 366-368. Hence, 
although federal judicial power to deal with 
common-law problems was cut down in the 
realm of liability or its absence governable 
by state law, that power remained unim- 
paired for dealing independently, wherever 
necessary or appropriate, with essentially 
federal matters, even though Congress has 
not acted affirmatively about the specific 
question.” 


‘Federal Common Law” 


Referring further to the federal judicial 
power to deal with essentially federal mat- 
ters independently of state law, the Court 
Says: 


“In this sense therefore there remains 
what may be termed, for want of a better 
label, an area of ‘federal common law’ or 
perhaps more accurately ‘law of independent 
federal judicial decision’, outside the consti- 
tutional realm, untouched by the Erie 
decision.” 


The Court points out that in many situa- 
tions the rights, interests and legal rela- 
tions of the United States are determined 
by application of state law where Congress 
has not acted specifically, and “In our 
choice of the applicable federal rule we have 
occasionally selected state law.” It illus- 
trates this statement by the fact that the 
government may place itself in a position 
where its rights necessarily are determined 
by state law, as when it purchases real estate 
from one whose title is invalid by that law 
in relation to another’s claim. The court 
further says: “Whether or not, therefore, 
state law is to control in such a case as this 
is not at all a matter to be decided by appli- 
cation of the Erie rule.” As to how it is to 
be decided whether or not the rights of the 
government are to be determined under state 
law, the opinion succinctly sums the matter 
up as follows: 


“And the answer to be given necessarily 
is dependent upon a variety of considerations 
always relevant to the nature of the specific 
governmental interests and to the effects upon 
them of applying state law. These include 
not only considerations of federal supremacy 
in the performance of federal functions, but 
of the need for uniformity and, in some 
instances, inferences properly to be drawn 
from the fact that Congress, though cogni- 
zant of the particular problem, has taken 
no action to change long-settled ways of 
handling it.” 


Invitation To Create New Liability 


Having thus decided that the state law 
did not apply to determine the rights of the 
government, the Court proceeded to a con- 
sideration of the policy properly to be ap- 
plied. Reference is made to the government’s 
argument that liability has been found to 
exist in somewhat analogous relationships, 
such as the master’s rights of recovery for 
loss of services of his servant, the husband’s 
similar rights for interference with the marital 
relation and the parent’s right to indemnity 
for loss of a child’s services. The opinion 
touches upon the government’s argument 
that the government-soldier relationship is, 
if not identical, still strongly analogous to 
these other relationships and that the Court, 
therefore, should exert its creative judicial 
power to bring the government-soldier rela- 
tionship under the same legal protection 
against tortious interferences by strangers 
as is afforded in the relationships mentioned. 
The Court, however, declined thus to create 
a cause of action for the purpose of permit- 
ting the government to recover: 


“But we forego the tendered opportunity. 
For we think the argument ignores factors 
of controlling importance distinguishing the 
present problem from those with which the 
Government seeks to bring it into compan- 
ionate disposition. These are centered in 
the very fact that it is the Government’s 
interests and relations that are involved, 
rather than the highly personal relations out 
of which the assertedly comparable liabilities 
arose; and in the narrower scope, as com- 
pared with that allowed courts of general 
common-law jurisdiction, for the action of 
federal courts in such matters.” 


vmnesencanenucveuerngunageencanennengnnneovcneivavenngsznvcvvagneneneanennecatvcanevevsnauengegneeecgusarenenencesecueggeneavanensngnszneeceecoanaensqacueanenvaneevarannavancnevavvenveucaceeniaevevstaeavgnnatggseangconnucvtecagqnagtt ttt 


PAGE 898 


ILJ—OCTOBER, 1947 





Prope 
The 
that “w 
creating 
tort,” a 
in final 
policy ¢ 
ing the 
means 
sought 
of the { 
for con 
tive po 
ported 
constan 
conduct 
funds, ] 
when C 
take st 
has don 
18 USC 
the mili 
1097, 18 
from ar: 
18 USC 
property) 
35 Stati 
bezzlem 
United 
“We. 
that hac 
do, if o: 


“Tn vi 
of judici 
only wi 
properly 
a matte 
to take 
making 
also wo 
surprise, 
practice, 
avoid, n 
cases wi 
decision. 

Implic 
thought 
not the 
which th 
ever, as 
not to ex 
to the 
United | 
the pow: 


mu 


THE 









Proper Subject for Congress 





The Court directed attention to the fact 
that “we have not here simply a question of 
creating a new liability in the nature of a 
tort,” and stated that “the issue comes down 
in final consequence to a question of federal 
policy coupled with considerations concern- 
ing the need for and the appropriateness of 
means to be used in executing the policy 
sought to be established.” The conversion 
of the policy into a law “is a proper subject 
for congressional action, not for any crea- 
tive power of ours.” This view was sup- 
ported by the fact that the government 
constantly sustains losses through tortious 
conduct of persons interfering with federal 
funds, property and relationships, and that 
when Congress has thought it necessary to 
take steps to prevent such interference, it 
has done so by legislation. 35 Statutes 1097, 
18 USC Section 94 (enticing desertion from 
the military or naval service); 35 Statutes 
1097, 18 USC Section 95 (enticing workmen 
from arsenals or armories) ; 35 Statutes 1097, 
18 USC Section 99 (robbery of personal 
property belonging to the United States); 
35 Statutes 1097, 18 USC Section 100 (em- 
bezzlement of property belonging to the 
United States.) The Court then said: 



















“We think it would have done so here, if 
that had been its desire. This it still may 
do, if or when it so wishes. 







“In view of these considerations, exercise 
of judicial power to establish the liability not 
only would be intruding within a field 
properly within Congress’ control and as to 
a matter concerning which it has seen fit 
to take no action. To accept the challenge, 
making the liability effective in this case, 
also would involve a possible element of 
surprise, in view of the settled contrary 
practice, which action by Congress would 
avoid, not only here but in the many other 
cases we are told may be governed by the 
decision.” 

















Implicit throughout the opinion is the 
thought that the Court had the power, though 
not the inclination, to create the liability 
which the government urged upon it. How- 
ever, as a final reason why the Court ought 
not to exercise this power, reference is made 
to the fact that in the instant case the 
United States is the party plaintiff and has 
the power at any time to create the liability. 
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In other cases, such as concern master and 
servant, the Court stands as arbiter between 
citizens, neither of whom could determine 
the outcome or the policy properly to be 
followed. The Court then states that the 
only question is which organ of the Govern- 
ment is to make the determination that the 
liability exists, and concludes: 


“That decision, for the reasons we have 
stated, is in this instance for the Congress, 
not for the courts. Until it acts to estab- 
lish the liability, this Court and others should 
withhold creative touch.” 


Other Relationships 


Had the Court exercised its power and 
accepted the government’s invitation to cre- 
ate this new liability where none had been 
thought to exist before, it would be easy at 
a later time to take a further step and 
extend the doctrine to other relationships, 
such as principal and agent, partners, con- 
tractor and contractee, and joint adventur- 
ers. It is true that the master and servant 
doctrine, which permits the master to re- 
cover from a tortfeasor the damages which 
the master has sustained by reason of torti- 
ous injury to the servant affecting his ability 
to serve his master, constitutes an excep- 
tion to the general rule that a tort to the 
person or property of one man does not 
make the tortfeasor liable to another merely 
because the injured person was under a 
contract with that other. This rule is ex- 
emplified in the decision in Robbins Dry 
Dock and Repair Company v. Flint, 275 U. S. 
303, 309. If, however, another exception had 
been grafted on that rule in the present 
case, it is not difficult to conceive of cogent 
reasons why the doctrine of a tortfeasor’s 
liability to third persons might likewise be 
extended to cover some or all of the rela- 
tionships just mentioned. It is easy to think 
of circumstances in which tortious injury of 
one partner by a third person might occasion 
very serious damages to the other partner. 
The Court, having declined to create a new 
liability in the present case, however, there 
is perhaps less likelihood of the liability’s 
being created in other cases involving other 
relationships. 


The basic issue in this case as to whether 
or not the relationship between the govern- 
ment and its soldier was that of master and 
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servant, has not often received the attention 
of the courts. Apparently the first case 
giving attention to the question was Attor- 
ney General v. Valle-Jones, supra, which is 
of little value as the issue there went by 
default. This is pointed out in the instant 
case both in the opinion of the Supreme 
Court and in the prior opinion of the Circuit 
Court of Appeals. The first authoritative 
decision of the question seems to have come 
in the Australian case of Commonwealth v. 
Quince, 68 Commonwealth Law Reporter 
227, also reported in 1944 Argus Law Re- 
ports 50, Queensland Law Reporter 91, 
affirming Q. S. R. 199 (1943). There the 
matter was fully considered and liability was 
denied. The court considered the Valle- 
Jones case but rejected the conclusion there 
reached, and also called attention to the fact 
that in that case the principal issue was 
never decided. In the original opinion in 
that case the court said: 


“IT think it is not competent for a judge 
to invent a new liability arising out of some 
status which is not that of parent and child 
or husband and. wife merely because that 
status in some way resembles the relation- 
ship of master and servant.” 


State Militia 
and National Guardsmen 


The question also arose in cases involving 
state militiamen or national guardsmen, 
such as Goldstein v. State, 281 N. Y. 396, 24 
N. E. (2d) 97; Hays v. Illinois Terminal 
Transportation Company, 363 Ill. 397, 2 N. E. 
(2d) 309; and Lind v. Nebraska National 
Guard, 144 Neb. 122, 130, 12 N. W. (2d) 
652. In all of these cases the conclusion 
was reached that the relationship of master 
and servant did not exist between the state 
government and its militiamen. These 
holdings are perhaps best illustrated by the 
following quotation from the Goldstein case: 


“It seems clear that one who joins the 
state militia and is engaged in active service 
therein is in no serise an employee of the 
state. He is simply performing a duty 
which he owes to the sovereign state as a 
resident and citizen. It makes no difference 
whether he does that voluntarily in time of 
peace or in response to the call of the gov- 
ernor in time of trouble.’ 
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Contrary conclusions were reached in cer- 
tain National Guard cases on whether a 
member of the National Guard was an em- 
ployee of the state so as to entitle him to 
compensation under the workmen’s compen- 
sation laws. Baker v. State, 200 N. C. 233; 
Globe Indemnity Company v. Forrest, 165 Va. 
267; State v. Industrial Commission, 186 Wis. 
1. An examination of the statutes of the 
states where these cases arose discloses that 
the definition of “employee” contained in the 
several workmen’s compensation acts either 
specifically included members of the Na- 
tional Guard or was so broad that by neces- 
sary construction it included members of 
the National Guard. 


Civilian Conservation Corps Enrollee 


After the decision of the trial court in the 
instant case, the same question arose in 
U. S. v. Atlantic Coastline Railroad Company, 
64 F. Supp. 289, where a conclusion con- 
trary to that of the trial court in the instant 
case was reached. It was held that the 
relationship existing between the govern- 
ment and the soldier was not that of master 
and servant and did not give rise to any 
cause of action in the government to recover 
its expenditures for hospitalization, nursing 
care and wages. The case of U.S. v. Klein 
[24 CCH Avutomosite Cases 335], 153 F. 
(2d) 55, involving injuries to a Civilian Con- 
servation Corps enrollee, is of interest, hav- 
ing been dismissed for the reason that the 
United States Employees’ Compensation 
Act, 5 USC Section 751 et scq., afforded the 
government a method of recoupment. 


Improper Theory of Damages 


Perhaps mention should be made of one 
other issue which might have been decisive 
of the case under discussion if the Supreme 
Court had taken a different view of the law. 
This issue arises out of the question of 
whether or not the United States could 
under any theory recover the items sued for, 
in this case wages paid to the injured soldier 
and hospital bills paid for him during his 
incapacity. In other words, had the plaintiff 
sought to recover under a proper theory ot 
measure of damages? We have already 
seen under the California Civil Code, Sec- 
tion 49c, that the action authorized was 
one resulting from an “injury to a servant 
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which affects his ability to serve his master.” 
The damages there authorized are to be 
measured by the value of the servant’s 
services which the master has lost, and are 
not to be measured to any extent by amounts 
which the master may have paid to or for 
the servant. Such seems to be the majority 
rule in the United States. This view of the 
law is well stated in the opinion in Jnterstate 
Telephone & Telegraph Company v. Public 
Service Electric Company, 86 N. J. Law 26, 
90 A. 1068, in which the court discusses 
generally the employer’s right to recover 
from a tortfeasor wages and medical bills 
paid to or for an employee: 


“The legal right of an employer to recover 
damages for the loss of services of employ- 
ees due to tortious act of a third person has 
never included the wages paid his servants 
for past work or the wages he might pay 
for future work. What the employer loses 
is the value of the services to him; what the 
present plaintiff seeks to recover is the value 
of the services to the employee. The em- 
ployer loses what he might have made over 
and above the cost of the employee’s serv- 
ices; he does not in any proper sense lose 
the necessary expense of securing that 
labor.” 


Another illustrative case is City of Phila- 
delphia v. Philadelphia Rapid Transit Com- 
pany, 337 Pa. St. 1, 10 A. (2d) 434. The 
City of Philadelphia, under compulsion of 
Pennsylvania statutes, had continued to pay 
full wages to firemen injured by the de- 
fendant’s negligence, and had also discharged 
all medical and hospital bills occasioned by 
the injuries. It was held that no recovery 
could be had as the city made no attempt 
to establish the extent of its loss due to the 
incapacity of the firemen, but sought to recover 
only the compensation and expenses paid. 
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The court pointed out that the right to 
recover those items rested in the firemen 
themselves. 


It is the rule in California, and we believe 
it is the majority rule in the United States, 
that where a person suffers personal injury 
by reason of another’s tort, an action against 
the wrongdoer for the damages suffered is 
not precluded, nor is the amount of the 
damages reduced by his receipt of the pay- 
ment for his loss from a source wholly 
independent of the wrongdoer. Anheuser- 
Busch, Inc. v. Starley, 28 Cal. (2d) 347, and 
other cases cited therein. 


In other words, the mere fact that in the 
instant case the government continued the 
soldier’s wages and paid his hospital ex- 
penses, did not prevent him from recovering 
as a part of his damages the reasonable value 
of these items; and, of c@trse, when he re- 
leased his claim, all items of damage, includ- 
ing the foregoing, were wiped out. 


In Volume 4, Restatement of the Law of 
Torts, page 633, Section 924, clause c, and 
page 620, Section 920e, this rule is adopted 
as the prevailing rule in the United States. 
Cases might be multiplied upon this point. 
For the benefit of those who may be inter- 
ested, it is suggested that a rather full cita- 
tion of cases upon this point is contained in 
a note in 95 A. L. R. 571, following the 
case of Shea v. Rettie, 287 Mass. 454, 192 
N. E. 44, which fully discusses the matter. 
See also 18 A. L. R. 678 and 128 A. L. R. 
686. 


Thus, if the instant case had been decided 
upon this point, there would be little likeli- 
hood that the plaintiff could recover for 
the specific items for which it sued. Such 
a result in fact seems to be indicated by 
the language of the opinion of the Circuit 
Court of Appeals. [The End] 
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California Scores Multiple Traffic Violators 


The California legislature has enacted a new law which provides that any 
driver charged with four violations in one year may be characterized as a negli- 


gent operator whose license may be suspended. 


The records revealed that one 


driver had as many as fifty-two traffic violations, while another had paid fines 


amounting to $1000. 


The new legislation prompted the Department of Motor 


Vehicles to warn 7300 motorists, by telephone, against their future conduct on the 


highways. 
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The Cooperation Clause 


By 
HARRY B. WHITE 


— ARTICLE discusses the coopera- 
tion clause in the usual casualty insur- 
ance policy and the resulting effects of 
breach of this clause, (1) as affecting the 
insured, and (2) as affecting the insurer. 


The usual cooperation clause provides in 
substance that the insured cooperate with 
the insurer and, upon the latter’s request, 
attend hearings and trials and assist in 
effecting settlements, securing and giving 
evidence and obtaining the attendance of 
witnesses at trials. Except at his own cost, 
the insured is not voluntarily to make pay- 
ment, assume any obligation or incur any 
expense other than for such immediate 
medical and surgical relief to others as is 
imperative at the time of accident. Written 
notice of any accident must be given by or 
on behalf of the insured to the insurer or 
any of its authorized agents as soon as 
practicable. This notice is to contain par- 
ticulars sufficient to identify the insured and 
also reasonably obtainable information 
about the time, place and circumstances of 
the accident, the names and addresses of 
the injured and of all available witnesses. 
If claim is made or suit is brought against 
the insured, the insured must immediately 
forward to the insurer every demand, notice, 
summons or other process received by him 
or his representative. 


Characteristics and Purpose 


It is well, first of all, to become acquainted 
with the characteristics of this type of 
clause in insurance policies. It has been 
held that a clause of this nature is a ma- 
terial condition of the policy and that if 


the insured violates this clause, he forfeits 
his right to claim indemnity under the 
policy. Royal Indemnity Company v. Morris, 
37 F. (2d) 90, 281 U. S. 748; Royal In- 
demnity Company v. Abrams, 37 F. (2d) 93; 
Royal Indemnity Company v. Carroll, 37 F. 
(2d) 93, 72 A. L. R. 1446. This clause is also 
a “condition precedent”; a violation of it 
by the insured, in the absence of waiver or 
estoppel on the part of the insurer, con- 
stitutes a defense to any liability on the 
policy. Bachhuber v. Boosalis, 200 Wis. 574, 
229 N. W. 117; Foster v. Fidelity and Casualty 
Company, 99 Wis. 447, 75 N. W. 69; Under- 
wood Veneer Company v. London Guarantee 
& Accident Company, 100 Wis. 378, 75 N. W. 
996, 72 A. L. R. 1446. It has also been held 
that this clause is a reasonable one. Schoen- 
feld v. New Jersey Fidelity and Plate Glass 
Insurance Company, 203 App. Div. 796, 197 
N. Y. Supp. 606. 


In the last-cited case, the insured gave 
the insurer a sworn statement that the 
chauffeur operating his automobile at the 
time of the accident had no permission to 
use it then and was using the automobile 
solely for his own purpose and pleasure. 
As trial became imminent, counsel for the 
insurance company endeavored to locate the 
insured. He mailed letters to the insured 
and made a personal canvass, but the in- 
surance company or its attorney were un- 
able to locate him. [t was alleged that 
the insured had returned to Russia without 
leaving an address. The insurance com- 
pany alleged that the insured had failed to 
cooperate with it and its attorney in pre- 
paring for trial the action brought by the 
plaintiff against the insured. He had leit 


Mr. White is trial counsel for the Maryland Casualty Company at Boston, Massa- 


chusetts. 
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He has for some time specialized in casualty and suretyship law 
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the state without communicating with the 
insurance company or giving notice of his 
intention to do so, and had failed to appear 
personally in court or to render the insurer 
any assistance in defense of the action. 
He thereby violated a condition of the 
policy which provided that “the insured 
shall at all times render to the company 
all possible cooperation and assistance; the 
insured shall not voluntarily assume or 
admit any liability for an accident; and no 
loss arising from liability which has volun- 
tarily been assumed or admitted by the 
insured shall be covered hereunder.” The 
insurance company claimed the insured’s 
failure to cooperate with it or assist it had 
greatly prejudiced the interests of the de- 
fendant insurer and rendered impossible a 
successful defense of the personal injury 
action brought by the plaintiff. 


The court stated that “the condition of 
the policy requiring cooperation on the part 
of the insured in the defense of the action 
brought against him by the injured party is 
one of great importance; that without the 
presence of the insured and his aid in pre- 
paring the case for trial, the insurance 
company is handicapped and such lack of 
cooperation may result in making the action 
incapable of defense.” In addition, “the 
statement made to the insurance company 
that the chauffeur was using the automobile 
for his own purposes without permission of 
the insured, constituted, if true, a perfect 
defense of the action brought by the injured 
party. To enable the company to defend 
the action, it was manifestly essential that 
the insured be present and be examined on 
his own behalf as a witness upon the trial. 
This, by reason of his disappearance, was 
impossible.” 


It has sometimes been argued that default 
by the insured should be condoned where 
his cooperation would not have defeated the 
claim for damages or diminished its extent. 
This argument was well disposed of by a 
Néew York case, Coleman v. New Amster- 
dam Casualty Company, 247 N. Y. 271, 160 
N. E. 367, wherein Chief Justice Cardozo, 
while on the Court of Appeals, stated, “For 
all that appears, the insurer would. be no 
better off if the insured had kept his cove- 
nant, and made the disclosure full and free, 
but the argument misconceives the effect of 
a refusal. Cooperation with the insurer is 
one of the conditions of the policy. When 
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the condition was broken, the policy was 
at an end, if the insurer so elected. 

the case is not one of the breach of a mere 
covenant, where the consequences may vary 
with fluctuations of the damage. There 
has been a failure to fulfill a condition upon 
which obligation is dependent.” For a 
similar effect, see United States Fidelity and 
Guaranty Company v. Wyer, 60 F. (2d) 856, 
cert. denied 287 U. S. 647. In Royal In- 
demnity Company v. Morris, supra, the plain- 
tiff argued that notwithstanding the insured’s 
refusal to defend, the insurance company 
might have protected itself by intervention. 
The court, however, said: “But while in- 
tervention might have afforded a measure 
of protection, clearly in that position it 
would be at a disadvantage; and, besides, 
we are here discussing, not the question of 
whether, in spite of Gomez’ default, the 
insurance company could have protected 
itself, but whether he forfeited his rights 
by violating the material condition of the 
policy.” 


Aiding Defense of Action 


A cooperation clause is also framed for 
the purpose of assisting the insurance com- 
pany in the proper defense of an action. 
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In the case of Brogdon v. American Auto- 
mobile Insurance Company et al. [4 CCH 
AUTOMOBILE CASES 763], 290 Mich. 130, 287 
N. W. 406, the insured denied that he was 
the operator of the automobile at the time 
and place of the accident. He maintained 
this denial up to and throughout the trial. 
During the trial of the personal injury ac- 
tion, just before the noon recess, the insur- 
ance company’s attorney was informed by 
an employee of the insurance company that 
during a conversation in another room the 
insured had admitted driving the car that 
struck the plaintiff. The attorney had the 
insured’s statement taken down by a court 
stenographer. A disclaimer of liability was 
prepared and given to the insured. When 
court reconvened in the afternoon, the trial 
judge was informed of what had happened, 
and counsel for the insurer was granted 
permission to withdraw. The case con- 
tinued without counsel for the insurance 
company, and the jury returned a verdict 
‘against the insured. The plaintiff then 
brought an action against the insurance 
company. 


The clause in the policy in part provided: 

“s this entire policy shall be void if 
the insured has concealed or misrepresented 
any material fact or circumstance concern- 
ing this insurance or the subject thereof, 
or in case of fraud, attempted fraud, or 
false swearing by the insured touching any 
matter relating to the insurance or the sub- 
ject thereof, whether before or after a loss 
or accident, [the insured] shall give 
immediate written notice of the accident 
covered hereunder with the fullest 
information then obtainable.” 


The court said: 


“The cases require that the insured give 
full information. He is required to give 
truthful information and is required at his 
peril to give such information. And, if it 
is found that he has intentionally and wil- 
fully failed to give the information, no 
matter whether or not it would in fact 
create a liability or relieve him from lia- 
bility, they are both treated the same. 

This should be the law, for when a man 
claims that he was not driving the car and 
was not present at the time and place of an 
accident, an insurer may rightfully defend 
solely on that ground and be not concerned 
with contributory negligence or the ques- 


tion of negligence and may proceed along 
that line. Later, when the true facts are 
discovered, the insurer finds that its defense 
is wrong and that the defense must be on 
some other ground. The law should not re- 
quire the insurer to respond in damages 
where the loss may be caused by the failure 
of the insured to disclose the real facts.” 


Duty To Disclose Information 


Under this type of clause the insured is 
obligated to make a fair and frank dis- 
closure of information demanded by the 
insurer, provided the demand is a reason- 
able one, so that the insurer may determine 
whether there is a genuine defense to the 
claim or action. The insurer has a right to 
obtain from the insured facts upon which 
the injured person asserts his claim, so that 
it may determine whether it should con- 
test or attempt to settle the claim. It has 
been held that if the insured refuses to give 
this information and the insurer conse- 
quently is unable to make a defense, there 
is no cooperation and recovery should be 
denied. Conroy v. Commercial Casualty In- 
surance Company, 292 Pa. 219, 140 A. 905; 
Coleman v. New Amsterdam Casualty Com- 
pany, supra. 


In the latter case the insured was the 
Endicott Drug Store, Inc. The insurance 
company issued a policy of insurance which 
indemnified the drug company against loss 
from liability imposed by law as the result 
of any error or mistake in the preparation 
of drugs or medicines or in the filling of 
prescriptions or orders for drugs or medi- 
cines. One of the conditions of the policy 
provided: “The insured shall give imme- 
diate written notice of any alleged error or 
mistake of which it has knowledge, with 
the fullest information obtainable at the 
time. . . . If a claim is made on account 
of such error or mistake, it shall give like 
notice thereof with full particulars and shall 
at all times render to the company all co- 
operation and assistance in his power.” 


The plaintiff sued the insured for dam- 
ages, claiming error in filling a prescrip- 
tion for a mixture of belladonna and nitro- 
glycerine. The prescription called for 
twelve capsules, but the full quantity pre- 
scribed was put into each of the capsules 
instead of being divided among all. In 
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preparing the case, the attorney for the in- 
surer sent for the secretary of the insured, 
one Weiss, who had compounded the pre- 
scription. Weiss said that there had been 
a mistake, and refused to say more unless 
the insurer would undertake to pay any 
judgment recovered against him, as well as 
any judgment recovered against his cor- 
poration, the insured. On the refusal of 
the attorney to enlarge the insurer’s lia- 
bility, Weiss announced that he would 
neither sign an answer nor tell anything 
he knew. Letters to the insured requesting 
that an officer be sent to verify an answer, 
and later requesting a conference on the 
merits of the claim, were ignored. Finally, 
the insurer gave notice that it disclaimed 
liability since the insured was unwilling to 
aid in the defense. Judgment for damages 
followed by default, and the insured was 
adjudged a bankrupt. Execution was re- 
turned unsatisfied. The plaintiff then 
brought an action against the insurance 
company. (Consolidated Laws, Chapter 28, 
Section 109.) The insurer defended the 
action against it on the ground that a breach 
of the condition vitiated the policy. 


Information 
Concerning Basis of Claim 


The Court of Appeals held that the con- 
duct of the insured was a refusal to co- 
operate which vitiated the policy: 


“The attitude of the insured in this case 
was one of wilfull and avowed obstruction. 
It did not deny that it was in a position 
to give information, material and instructive, 
in aid of an investigation of the grounds of 
liability. It affixed to the disclosure of 
whatever information it had, an untenable 
condition, namely, the assumption by the 
insurer of an obligation not covered by the 
contract. The insurer was not required to 
content itself with an unexplained admission 
that a mistake had occurred, when coupled 
with the admission there was a refusal to 
Say more except at a price. ‘The cause and 
occasion of the mistake were facts undis- 
closed, yet important to be known. Drugs 
or their containers might have been mis- 
branded by the manufacturer or by someone 
else. The ingredients might have been 
harmless. In divers ways, there might be 
a defense to a charge of negligence, or in 
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all events palliation though mistake was 
conceded. The default of the insured was 
more than sluggishness or indifference, 
phases of thought and conduct that might 
be the subject of varying inferences when 
considered by a jury. It was so avowed, 
and purposed that but one inference is pos- 
sible. If this was cooperation, one is at 
a loss to imagine when cooperation would 
be lacking.” 


The insured also has a duty to give a 
full and truthful account of the circum- 
stances leading up to and attending the 
accident, and to testify to them when called 
as a witness. Francis v. London Guarantee 
and Accident Company, Ltd., 100 Vt. 425, 138 
Atl. 780; Seltzer v. Indemnity Insurance Com- 
pany of North America, 252 N. Y. 330, 169 
N. E. 403. 


In the Seltzer case one Wasserman owned 
an automobile insured with the defendant 
against personal liability for negligence. 
While he was driving his automobile, ac- 
companied by three close friends, it turned 
over and his three passengers were injured. 
They sued Wasserman and retained for 
this purpose a law firm the members of 
which were Wasserman’s personal attor- 
neys and legal advisers. Each of the plain- 
tiffs recovered judgment against Wasserman, 
who was insolvent. The court said: 


“After the commencement of the action 
by these friends of his, through his own 
attorneys, he made an affidavit for the in- 
surance company which was the reason for 
its defending the claim. The negligence 
charged against Wasserman was fast driv- 
ing. In this affidavit he swore that he did 
not drive faster than twenty-five miles per 
hour and that no one in the car complained 
to him about driving too fast or asked him 
to drive slower. No remarks were made 
to him whatsoever about driving. This was 
important evidence bearing upon both the 
question of negligence and of contributory 
negligence of the plaintiffs. As the time of 
trial drew near, Wasserman lost his memory, 
and he could not recollect how fast he was 
driving, and he could not recollect whether 
the people in the car had warned him or 
not. The investigator for the insurance 
company interviewed him in court during 
the trial, preparatory to calling him as a 
witness. His statement then was that he 
could not remember. The defendant insur- 
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ance company did not call him at the trial 
of the negligence cases because of his failing 
memory. Who can tell whether 
Wasserman was telling the truth, when he 
made the affidavit or when he said at the 
time of trial that he could not remember? 
His failing memory may be a false excuse 
as well as a true one. The testimony 
of Wasserman, if given according to his 
affidavit, was at least material on the trial 
of the negligence cases. It might have 
helped the defendant company and again 
it might not have been of any avail; this, 
however, is not the point. The insurance 
company was entitled to the insured’s assist- 
ance and to a truthful statement of the cause 
of the accident.” The court held that it 
was for the jury to say whether Wasser- 
man had actually forgotten, or whether he 
was feigning, falsifying and willfully trying 
to help the plaintiffs, his friends, to recover 
against him. 


Failure To Disclose Witnesses 


In a policy which provided that the in- 
sured should give immediate written notice 
of any accident with the fullest information 
obtainable and notice of any claim for the 
accident with full particulars, should render 
the company all the cooperation and assist- 
ance in his power and, whenever requested 
by the company, should aid in securing 
information, evidence and witnesses, the 
insured’s failure to give the names and ad- 
dresses of witnesses known to him con- 
stituted a breach of the cooperation clause. 
Miller v. Union Indemnity Company, 209 App. 
Div. 455, 204 N. Y. Supp. 730. 

While the insured must cooperate with 
the insurer under this clause by disclosing 
the true facts of the accident, and must 
testify to these facts when called as a wit- 
ness, nevertheless, it has at times been held 
that the insured is not to be called upon 
to join the insurer in a false defense. Cole- 
man v. New Amsterdam Casualty Company, 
supra, In the case of Conroy v. Commercial 
Casualty Insurance Company, supra, the in- 
surance company requested the insured to 
execute an affidavit of defense denying 
certain matters connected with an automo- 
bile trip. The court said: “If the execution 
of a pleading was legally required, it became 
the duty of the insured to comply with the 
demand, if the facts set forth were true. 


. . . On the other hand, it was unnecessary 
for the insured to do a useless thing and 
unless some prejudice was noted from his 
refusal, the company had not the right to 
repudiate its obligation.” (Italics added.) 


Statement Repudiated 


In the case of Salonen v. Paanenen et al., 
[26 CCH AvutomosiLe Cases 635], 71 N. E. 
(2d) 227, decided by the Supreme Court 
of Massachusetts on January 6, 1947, the 
plaintiff, a sister of the defendant, was 
riding in the defendant’s car while the de- 
fendant was driving. Twelve days after 
the accident a representative of the insur- 
ance company called upon the insured and 
obtained a statement of what she knew 
about the accident. He wrote down what 
she told him and then read the statement 
to her. She said that it was true and cor- 
rect, but refused to sign it until it had been 
approved by her husband. The latter, how- 
ever, withheld his approval and the insured 
never signed it. According to her statement, 
just before the accident she had noticed an 
“old Ford travelling in the opposite direc- 
tion.” She did not remember much after 
that, except that she had moved a little 
closer to the right side of the road and 
that her car must have gone off the road 
and struck a tree on the right side. She 
was unable to say whether or not the Ford 
had crowded her off the road. She also 
stated that her sister “did not object to the 
manner of the speed of [her] auto 
on this occasion.” When the case came up 
for trial before an auditor, the insured 
repudiated material portions of the state- 
ment and corroborated a substantially dif- 
ferent version of the accident given by the 
plaintiff. This, in substance, was that the 
insured had been travelling at forty to forty- 
five miles per hour, and that her automobile 
had swerved from one side of the road to 
the other several times. The plaintiff had 
objected to the manner in which the insured 
was driving, and the insured, without 
slackening her speed, had looked around to 
comment about some milk that the plaintiff 
had spilled. Meanwhile, the automobile 
went off the road. The insured also testified 
that she had not seen the “old Ford” re- 
ferred to in the statement. She admitted 
that she desired to see her sister compen- 
sated for the injuries. 
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The trial judge found that the insured 
had violated the ‘cooperation clause. The 
Massachusetts Supreme Court said: “There 
was ample evidence that the insured had 
violated the ‘cooperation’ clause; that the 
evidence amply warranted a finding that 
the insured in her testimony repudiated, in 
material respects, her version of the acci- 
dent contained in the statement. Either 
the statement or the testimony was false; 
both could not be true. The intentional 
furnishing of false information of a ma- 
terial nature either before or at the trial 
would be a breach of the cooperation 
clause.” 


Substantial and Material Breach 


A slight and inconsequential breach of 
the cooperation clause is not necessarily 
fatal to the insured. It has been held that 
to violate this clause, the breach must be 
substantial and material. George v. Em- 
ployers’ Liability Assurance Corporation, Ltd. 
et al., 219 Ala, 307, 122 So. 175. In the case 
last cited, it was claimed that the insured 
breached the cooperation clause by remov- 
ing to New York after the loss and failing 
to appear at the trial as a witness upon 
notice to do so by the insurer. Before leav- 
ing, he had made a full and complete state- 
ment of the circumstances attending the 
accident to the insurer and had conferred 
with its agent once or twice. The insur- 
ance company, through its representatives, 
wrote to him in New York by registered 
mail, but he failed to come to court. The 
insurance counsel prepared the case for trial, 
procured the names of the parties acquainted 
with the facts, and filed pleadings and inter- 
rogatories to the plaintiff; but on the day 
of trial, the insured not being present, the 
counsel withdrew from the case. The Court 
declined to continue the case, and a judg- 
ment by default was entered. No effort was 
made to obtain the deposition of the insured. 
The court said, “If the insured in the ordi- 
nary pursuit of business and not to evade 
his duty to the insurer, removed to another 
city, away from the process of the court, 
but did not fail to give the insurer such 


information as he possessed, nor *o render 
aid in getting evidence when called upon, 
and did not refuse to testify, but merely 
failed to come to court at his own expense 
When there were numerous persons known 
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to the insurer who had the opportunity to 
come and testify to what the insured knew, 
and where the policy provides that the in- 
surer shall defend the suit at tts own cost, 
he is not thereby in default of his duty in 
cooperation. There was no tender of 
expenses by the insurer. It is not claimed 
that there was a want of cooperation before 
the insured left the City of Birmingham. 
He should have given his address to the 
insurer before leaving, but the insurer 
ascertained his address in time to com- 
municate with him before the trial and take 
his deposition if desirable. The letter 
[to the insured] requested his return to aid 
in the defense; tt did not offer to pay his ex- 
penses.” (Italics added.) 


In the case of Francis v. London Guarantee 
and Accident Company, Ltd., supra, the de- 
fendant’s counsel testified that there was 
some slight discrepancy between the in- 
sured’s report as to the speed of his car 
when approaching the point of the collision 
as given the counsel before the trial and 
his testimony at the trial of the original suit. 
The court said that this discrepancy was 
altogether too trivial to require a legal con- 
clusion that it established a failure to co- 
operate. 


False Information 


It has been held that the cooperation 
clause is violated where the insured in a 
statement to the insurer has untruthfully 
assumed liability for the accident. Guerin 
v. Indemnity Insurance Company of North 
America, 107 Conn. 649; Francis v. London 
Guarantee and Accident Company, supra. 

Unquestionably, the intentional giving of 
false information on the circumstances of 
an accident is a breach. of the cooperation 
clause. United States Fidelity and Guaranty 
Company v. Wyer, supra; Bassi v. Bassi, 165 
Minn. 100; Finkle v. Western Automobile 
Insurance Company, 224 Mo. App. 285; 
Buckner v. Buckner, 207 Wis. 303. 

An insured, in giving notice of an acci- 
dent, falsely represented that, other than 
herself and the injured person, there were 
no witnesses to the accident known to her. 
Further, she suppressed the information 
that the injured person was her sister, who. 
at the time of the accident and for several 
years before that, resided with her as a 
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member of the family, and falsely repre- 
sented that the injured person’s residence 
was elsewhere. It was held that these were 
deliberate misstatements made to the preju- 
dice of the insurer and in collusion with the 
injured, and that there was such fraud as 
to prevent a judgment in favor of the plain- 
tiff. Collins v. Standard Accident Insurance 
Company, 170 Ky. 27, 185 S. W. 112. 


For cases in which the insured’s false state- 
ments are favorable to the defense and are 
repudiated at the trial, see Salonen v. Paane- 
nen, supra; Searles v. Standard Accident In- 
surance Company, 316 Mass. 606. 


Failure To Testify 


The insured is under a duty not only to 
give a full and truthful account of the cir- 
eumstances leading up to and attending the 
accident, but also to testify to these facts 
when called as a witness. In Schoenfeld v. 
New Jersey Fidelity and Plate Glass Insurance 
Company, supra, the insured left for parts 
unknown, leaving no address at which he 
might be reached. The court said: “To 
enable the company to defend the action, it 
was manifestly essential that the insured 
be present and be examined on his own 
behalf as a witness upon the trial. This, 
by reason of his disappearance, was im- 
possible.” 


In the case of George v. Employers’ Lia- 
bility Assurance Corporation, Ltd., supra, the 
court held that the insured’s removal to 
New York after the loss and his failure 
to appear at the trial as a witness upon 
notice to do so by the insurer, was not a 
breach of the cooperation clause. However, 
it was shown that before leaving, he had 
made a full and complete statement of the 
circumstances to the insurer and had con- 
ferred with its agent once or twice; but 
on the day of trial the insured did not ap- 
pear, and the attorney withdrew from the 
case. Also, it was shown that the policy 
provided that “the insurer shall defend the 
suit at its own cost.” (Italics added.) The 
court specifically pointed out that there was 
no tender of expenses by the insurer and 
that the letter requesting his return to aid 
the defense did not offer to pay expenses. 
Thus, in the opinion of the writer, this case 
is distinguished from Schoenfeld v. New 
Jersey Fidelity and Plate Glass Insurance 
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Company, supra. See also Bassi v. Bassi, 
supra; Finkle v. Western Automobile Insur- 
ance Company, 26 S. W. (2d) 843; Pigg »v, 
International Indemnity Company, 86 Cal, 
App. 671, 261 P. 486. 


Waiver of Breach 


The insurer confronted with a breach of 
the cooperation clause by the insured, must 
take care lest a waiver or estoppel on its part 
preclude it from setting up this breach as 
a defense. There is no doubt whatsoever 
that the insurer may waive its right to set 
up the insured’s breach of the cooperation 
clause as a ground of defense. Daly v. Em- 
ployers’ Liability Assurance Corporation, Ltd., 
269 Mass. 1; Searles v. Standard Accident 
Insurance Company, supra; Salonen v. Paan- 
enen, supra; Moses v. Ferrell, 97 Pa. Ct. 13; 
Francis v. London Guarantee and Accident 
Company, supra; New Jersey Fidelity and 
Plate Glass Insurance Company v. McGillis, 
42 F. (2d) 789; Brandon v. St. Paul Mercury 
Indemnity Company, 132 Kans. 68, 294 P. 881. 


Effect of Continued Defense 


The usual waiver by the insurer occurs 
through its continuing in the investigation 
or defense of an action against the insured 
after it has sufficient information to warrant 
a disclaimer. While the “law does not re- 
gard estoppels with favor, nor extend them 
beyond the requirements of the transactions 
in which they originate” (Tracy v. Lincoln, 
145 Mass. 357; Lunt v. Aetna Life Insurance 
Company, 261 Mass. 469), nevertheless, an 
insurer, under certain conditions, can create 
a waiver if it is not careful when confronted 
with evidence warranting a disclaimer. 
Moses v. Ferrell, supra; Francis v. London 
Guarantee and Accident Company, supra; 
Brandon v. St. Paul Mercury Indemnity Com- 
pany, supra; Miller v. Union Indemnity Com- 
pany, supra; Tozer v. Ocean Accident and 
Guarantee Corporation, Ltd., 94 Minn. 478; 
Daly v. Emplovers’ Liability Assurance Corpo- 
ration, Ltd., supra; Klefbeck v. Dous, 302 
Mass. 383. 


Withdrawal After Adverse Verdict 


In the case of Daly v. Employers’ Liability 
Assurance Corporation, Ltd., supra, the in- 
sured left for parts unknown leaving no 
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address for the insurer. The insurer subse- 
quently located him in New York City, 
and advised him that the cases would be 
reached on a certain day. The insured re- 
plied that business prevented him from at- 
tending the trial. Although the insurance 
company advised him that his failure to at- 
tend would violate the terms of the policy, he 
did not appear. The insurer continued in 
the defense of the action without the insured 
and, after an unfavorable verdict, withdrew 
from the cases and disclaimed. According- 
ly, it was held that the insurer had waived 
the insured’s breach of the cooperation clause. 
The court said: 


“It appears from the facts found that the 
insurer had notice when the cases went to 
trial that the insured could not or would 
not come to court at that time, and it knew 
all facts upon which it now relies to estab- 
lish a breach of the conditions of the policy. 
It did not then notify the insured that it 
disclaimed any liability under the policy or 
that by continuing in the cases it would not 
waive its defense to any action on the pol- 
icy, but it elected to proceed with the de- 
fense of the cases in behalf of the insured 
and waited until unfavorable verdicts had 
been returned and its counsel had filed mo- 
tions for new trial before it withdrew from 
the cases. The statement to the insured 
before or during the trial that his unwilling- 
ness to attend was a violation of the terms 
of the policy was not in substance or effect 
a disclaimer of full responsibility for con- 
tinuing in sole control of the defense or a 
notice that it did not thereby intend to 
waive any defense to its liability under the 
policy. 


“In the absence of any notice to the con- 
trary, the insured had a right to expect that 
the insurer which had undertaken to repre- 
sent him in the action would continue that 
representation until some notice should be 
given of its withdrawal or of a change in 
the capacity in which it was acting in the 
matter. ... In our opinion, as the insurer 
continued to conduct the cases for the insured 
under the circumstances disclosed without 
suggesting that the insured should engage 
personal counsel or otherwise take measures 
to protect his own interests in the cases, it 
cannot now be heard to say that the fail- 
ure of the insured to attend as a witness 
relieves it from liability under the policy.” 
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In the case of Klefbeck v. Dous, supra, in 
which the breach complained of was not 
under the cooperation clause but under other 
grounds the same principle as to waiver or 
estoppel was applied, the court said: 


“The company could investigate the claim 
and determine whether it came within the 
contract of insurance. If satisfied that the 
accident was not within the coverage, it 
could disclaim liability and withdraw from 
the case. The company, however, 
could not, after having acquired information 
sufficient to warrant a disclaimer, continue 
in defense of the action and, upon the rendi- 
tion of an adverse verdict, then for the first 
time rely upon such information and with- 
draw. It was bound to exercise good faith 
and due diligence. There is no ex- 
press finding that the company is estopped, 
but the findings insofar as they go support 
such a conclusion. The judge found that 
the company took complete charge of the 
investigation, preparation and trial of the 
case ‘to the exclusion of the insured’; that 
it never advised the insured to secure per- 
sonal counsel to protect his interests; that 
it defended the action without notifying the 
insured that it reserved the right to disclaim 
liability on account of a breach of any condi- 
tion of the policy.” 


Inconsistent Actions 


In the case of Francis v. London Guarantee 
and Accident Company, supra, the attorney 
for the insurer testified that while he was 
preparing the original case for trial, Kelley, 
the operator of the motor vehicle and one of 
the insureds, told him that immediately after 
the accident he had driven his car to a cer- 
tain garage to have his brakes taken up be- 
cause they were in a bad condition and he did 
not dare to run the car without this adjust- 
ment. The attorney further stated that up- 
on his immediate investigation he had found 
this statement to be without foundation and 
untrue. The court said: 


; under the cooperation clause of 
the policy, it was the duty of Kelley in good 
faith to aid and assist the company in its 
defense of the Francis suit. The very first 
obligation he was under was to give the 
defendant’s counsel a full and truthful ac- 
count of the circumstances leading up to and 
attending the accident, and to testify to the 
same when called as a witness. This he did 
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not do in the matter of his brakes. He de- 
liberately and wilfully falsified in such a way 
on such a subject as might well have result- 
ed in inducing the defendant to settle the 
claim without contest, but this deliberate 
failure to cooperate did no harm to the de- 
fendant for it was discovered and the truth 
ascertained before the trial came on, and in 
knowing all this, the defendant [insurer ] 
chose to go on with the trial before the jury. 
The insurer deliberately took the chance of 
the trial and it was only after the verdict 
was rendered against him [its insured] that 
it claimed that it was released from liability 
by Kelley’s conduct. This action was so 
inconsistent with a purpose to assert the 
forfeiture and so convincing of an attempt 
to waive it that it must be held to amount 
to a waiver as a matter of law.” 


By taking some measures in defense of an 
action against the insured, an insurer is not 
precluded from subsequently disclaiming lia- 
bility. In Phillips v. Stone, 297 Mass. 341, the 
trial judge found that the failure of the 
insured, Stone, to give the defendant insur- 
ance company written notice of the accident un- 
til twenty days after the accident and eighteen 
days after he knew of it, was a breach of the 
condition of the policy that he give such 
notice “as soon as practical after hearing” 
of an accident. The trial judge further found 
that the insurance company had not waived 
the breach of condition. The facts disclosed 
that when notified of the accident, the insur- 
ance company had told Stone’s son, who 
gave the notice, that it would investigate the 
case and pass upon it after investigation, 
and in the meantime would preserve what- 
ever rights Stone had. Subsequently, the 
plaintiff brought an action of tort against 
Stone for the alleged negligence of Stone’s 
son as his servant. The attorneys for the 
insurance company entered their appear- 
ance for Stone and filed answers for him to 
the plaintiff's interrogatories; but after full 
investigation the insurance company dis- 
claimed liability and notified Stone that its 
attorneys would withdraw from the case, 
and advised him that his own counsel must 
appear. Stone did nothing and was default- 
ed when the case was reached for trial, and 
suffered judgment against him. 


The court said: “Having led the insured 
to rely exclusively on its protection during 
the period when he might have protected 
himself, an insurer is not allowed to with- 
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draw that protection afterwards. Our de- 
cisions have gone no farther. We have 
never decided that taking some measures in 
defense of an action against the insured pre- 
cludes an insurer from subsequently dis- 
claiming liability.” (Italics added.) The 
court held that the insurance company’s 
conduct was entirely reasonable and harm- 
less to the defendant Stone, and that Stone 
had ample opportunity to protect himself 
when liability was disclaimed. 


It has sometimes been said that no es- 
toppels apply where the insurance company 
does not deceive the insured or lull him to 
his detriment into a false sense of security, 
Birnbaum v. Pamoukis, 301 Mass. 559; Lunt 
v. Aetna Life Insurance Company, supra. 


Of course, the defense of an action against 
the insured by an insurer pursuant to the 
terms of the liability policy before the in- 
surer knows of any breach, would not con- 
stitute a waiver or estoppel (Solomon v. Pre- 
ferred Accident Insurance Company, 229 N. Y. 
Supp. 257) where it assumed the defense of the 
action before it became aware that the in- 
sured would testify to a statement of facts 
different from his written statement. See 
Seltzer v. Indemnity Insurance Company of 
North America, supra. 


Non-Waiver Agreements 


It is generally held that an insurer con- 
fronted with a breach by an insured, may 
proceed without a waiver by means of a 
“non-waiver agreement”. Sargent Manufac- 
turing Company v. Travellers Insurance Com- 
pany, 165 Mich. 87; Joseph Gordon, Inc, v. 
Massachusetts Bonding and Insurance Com- 
pany, 229 N. Y. 424; Mann v. Employers’ Lia- 
bility Assurance Corporation, 123 Minn. 305; 
Ford Hospital v. Fidelity and Casualty Com- 
pany of New York, 106 Neb. 311; O’Roak 
Lloyd’s Casualty Company, 285 Mass. 53 
Lidell v. Standard Accident Insurance Com- 
pany, 283 Mass. 340. 


A course of conduct by an insurer which 
might otherwise constitute an admission of 
liability or waiver of rights is not to be so 
construed when taken pursuant to an agree- 
ment that it shall not have that effect. 
French v. Hartford Life and Annuity Insur- 
ance Company, 169 Mass. 510; Urbaniak v 
Fireman’s Insurance Company of Newark, 227 
Mass. 132. 
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It seems clear that where the insured 
joins in such a non-waiver agreement, the 
insurer cannot be said to have committed 
any act that would mislead or lull the in- 
sured into a false sense of security or 
otherwise prejudice his rights. With the con- 
sent of the insured, the insurance company 
may assume power over the litigation, re- 
serving to itself the right to repudiate lia- 
bility thereafter. 


Reservation of Rights 


The matter seems quite simple when the 
insured acquiesces in the conduct of the 
insurer in defending the action against him, 
after breach by the insured, with a further 
agreement that such action shall not consti- 
tute a waiver by the insurer. 


The greatest difficulty presents itself in 
those cases where no express agreement was 
entered into by the insured. What happens 
if an insurer is suddenly confronted at trial 
with conduct by the insured that would 
warrant a disclaimer? In the case of Salo- 
nen v. Paanenen, supra, the insured had given 
a statement to the representative of an in- 
surance company twelve days after the ac- 
cident involving her automobile which she 
had been driving. The statement contained 
assertions which would tend to exonerate 
the insured from liability. When the case 
came up for trial before an auditor, the in- 
sured repudiated material portions of the 
statement and corroborated a substantially 
different version of the accident given by 
the plaintiff, her sister. The testimony of 
the sister, which the insured corroborated, 
would warrant a verdict in favor of the 
plaintiff. After the auditor’s hearing and 
before his finding, the company wrote the 
insured that it would not satisfy any judg- 
ment which might be rendered against her 
and that it reserved all of its rights and de- 
fenses under the policy, assigning as its rea- 
sons that the insured had failed to cooperate 
and that her inaccurate information had im- 
peded its investigation and preparation of 
the case for trial. The letter also stated that 
the insured was at liberty to engage counsel, 
at her own expense, to protect her interests 
and to associate him with counsel for the 
insurance company, and that the company 
would continue the defense of the case un- 
der its reservation of rights. 


vasneererenniny 


THE COOPERATION 


The auditor made a finding for the plain- 
tiff, and the insurance company again wrote 
the insured that it would continue in the 
defense subject to the reservation previously 
made. The jury returned a verdict in favor 
of the plaintiff. 


The insured brought suit against the in- 
surance company to reach and apply the 
insurance policy (General Laws, Chapter 
214, Section 3, Clause 10), and argued that 
the defense of failure to cooperate was not 
open to the insurer because, by continuing 
to defend the case after learning of the al- 
leged breach of the policy, it was estopped 
from denying liability. The question pre- 
sented was, therefore, whether or not the 
reservation would be put on an equal foot- 
ing with a non-waiver agreement. In this 
case the Supreme Court of Massachusetts 
held for the first time that such a reserva- 
tion was effective. 


Insurer’s Dilemma 
The court said: 


“The reasons for this view are persuasive. 
Where an insurer seasonably notifies its in- 
sured that it is continuing to defend the 
case subject to its right to disclaim later, the 
insured is in no position to say that he has 
been misled, and can take the necessary 
steps to protect his rights. In this situation 
the basis for an estoppel is lacking. ‘In 
order to work an estoppel it must appear 
that one has been induced by the conduct 
of another to do something different from 
what otherwise would have been done and 
which has resulted to his harm and that the 
other knew or had reasonable cause to know 
that such consequence might follow’ 
‘The law does not regard estoppels with 
favor, nor extend them beyond the require- 
ments of the transactions in which they 
originate.’ The company found itself 
on the horns of a dilemma through no fault 
of its own. If it continued to defend the 
case, it ran the risk of losing its right to 
disclaim later. If it severed its connection 
with the case, it also ran the risk of incur- 
ring liability to its insured. Under the 
policy the company had agreed to defend 
all suits, including those that were ground- 
less or fraudulent, which were brought 
against the insured ‘as respects insurance 
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afforded’ by the policy. If, without excuse, 
the company refused to defend, or defended 
negligently, it would be liable to the insured 

to avoid this dilemma the company 
chose the course adopted here and notified 
the insured that it would thereafter defend 
under a reservation of rights. We see no 
reason why it could not do this. The insured 
was seasonably apprised of the company’s 
position and it is difficult to see how she 
was ‘lulled into a false sense of security or 
deprived of [her] opportunity to de- 
fend . . . or induced to do anything dif- 
ferent from what [she] otherwise 
would have done to... [her] detriment’. 

Had the company abandoned the de- 
fense in the middle of the auditor’s hearing, 
the insured would have been in a serious pre- 
dicament for it is very unlikely that she 
could have secured counsel on such short 
notice who could have adequately conducted 
her defense.” 


For a similar effect, see Basta v. United 
States Fidelity and Guaranty Company, 107 
Conn. 446, 140 A. 816. This case did not 
arise under the cooperation clause of the 
policy, but involved the question of waiver 
or estoppel in the same manner as in cases 
where the insurer is called upon to regulate 
its conduct after a breach of the coopera- 
tion clause. ‘The court stated that the lia- 
bility for which the action was brought was 
not covered by the policy and the plaintiff 
could not recover under it, even though it be 
reformed as prayed for. In addition, the 
court said: “There was no merit in the 
claim that the defendant is deprived of its 
right to defend this action by reason of the 
fact that its attorneys appeared and defend- 
ed the original action brought against this 
plaintiff, reserving all defendant’s rights un- 
der the policy. It was the duty of the 
defendant under its policy to defend on be- 
half of the insured any suit brought against 
him, whether groundless or not, and it 
could not with safety to itself have repu- 
diated liability when the action against 
Basta was tried. Having clearly informed 
the insured that the appearance of its attor- 
neys on his behalf was under a full reserva- 
tion of its rights under the policy, and hav- 
ing performed no acts which were inconsistent 
with such reservation, the defendant has not 
waived its right to defend this action.” 


Notice to Insured 


In the case of Sargent Manufacturing Com- 
pany v. Travellers Insurance Company, supra, 
there was an amendment to the declaration 
filed charging the insured with a violation 
of a certain statute. At that time the insur- 
ance attorney wrote the insured that if the 
plaintiff recovered because of the violation of 
this statute, the insurer would not be liable. 
The insured did not reply to this and the 
insurance attorney defended. It was held 
that there was no waiver. See also Brown 


v. Gunderson, 123 Minn. 303, 143 N. W. 795. 


In the case of Mason-Henry Press v. Aetna 
Life Insurance Company, 211 N. Y. 489, 105 
N. E. 826, the policy exempted the insurer 
from liability if anyone was employed by 
the insured in violation of law. The court 
said: “The insurer could take its chances 
and refuse to defend or proceed with the 
defense under an understanding with or no- 
tice to the employer, express or implied, that 
it would defend, but if it was shown that the 
only ground of recovery was because of the 
violation of law, its rights should be pre- 
served.” It was. held that there was no 
waiver, 

In the case of Eakle v. Hayes et al., 185 
Wash. 520, 55 P. (2d) 1072, the plaintiff's 
automobile collided with an automobile 
driven by the defendant, Hayes. The plain- 
tiff commenced action against Hayes and 
his wife to recover for the resultant dam- 
ages, 


At the time of the accident there was in 
full force and effect a combination automo- 
bile insurance policy issued by the defend- 
ant, the Hartford Accident and Indemnity 
Company. The policy obligated the insurer 
to defend in the name and on behalf of the 
insured any suit alleging property damage 
to which the insurance provided in the pol- 
icy was applicable, and to pay, within the 
limits of the policy, any loss or liability im- 
posed by law upon the insured for property 
damage, all costs taxed against the insured 
in any suit defended by the company and 
all interest accruing upon any judgment. 


Subsequently, the case was set for trial. 
The insurer’s attorneys endeavored to lo- 
cate Mr. Hayes at his residence in Seattle 
but were unable to find him. His wife and 
his brother, when interviewed, professed 
not to know where Hayes was, and letters 
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directed to him at his last known address 
in Seattle, advising him of the trial and of 
the necessity of his being present, were un- 
answered. It was later learned that Hayes 
had been in Charlestown, Massachusetts, 
but the insurer was unable to trace him be- 
yond that place. The insurer obtained a 
continuance of the trial and continued its 
search for Hayes, but without success. Fi- 
nally the insurer’s attorneys wrote to the 
plaintiff’s attorney that Hayes had violated 
the provisions of the policy, to the prejudice 
of the insurer, and that it would continue 
the defense of the action, therefore, only with 
full reservation of all its rights because of 
such violation. In the event that a judg- 
ment was obtained against Hayes, it would 
disclaim all liability under the policy and 
would refuse to pay the judgment. When 
the case came for trial, the insurer, through 
its counsel, reiterated its position in open 
court. The trial then proceeded with Mrs. 
Hayes present and testifying for the de- 
fendants. Mr. Hayes did not attend, nor 
could his testimony be procured. The trial 
resulted in a verdict and a judgment for the 
plaintiff against Hayes. Upon the latter’s 
refusal to pay the judgment, proceedings 
were instituted against the insurer. 


The court said: 


“The insured, Hayes, by his conduct 
breached the terms of the policy. No re- 
covery could, therefore, be had against 
the insurer for any judgment obtained 
against the insured, unless the insurer had 
waived the breach or was in some way es- 
topped to assert it a waiver is the vol- 
untary or intentional relinquishment of a 
known right. The respondent [in- 
surer] did not waive the conditions imposed 
by the policy, but promptly and properly 
insisted upon their performance. . . . The 
only ground for the contention that the re- 
spondent is estopped to assert the breach 
by. the insured is the fact that it continued 
to defend the action after the breach had 
occurred. But the respondent continued the 
defense only after declaration of full reser- 
vation of its rights under the policy. It had 
agreed to defend the action, and it could 
not safely do otherwise than to proceed 
with the trial under the circumstances then 
presented. 

“The insurer does not forfeit its defenses 
under a policy by defending a suit brought 
against the insured, if the insurer informs 


THE COOPERATION CLAUSE 
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the insured that such defense on the latter’s 
behalf is under full reservation of its rights 
under the policy the appellant [plain- 
tiff] was fully advised before, and at the 
time of, the trial that respondent disclaimed 
liability because of the breach. Mrs. Hayes, 
the wife of the insured and one of the de- 
fendants in the main action, was so advised 
by the declaration of the insurer in open 
court, and so far as the record disclosed, 
she made no objection to proceeding with 
the trial. Mr. Hayes, the insured, had ab- 
sented himself and could not be notified at or 
before the trial. Notification sent to him at 
his last known address, within a few days 
after the trial, was returned to the respond- 
ent unclaimed. There was nothing more 
that the respondent could have done under 
the circumstances.” (Italics supplied.) 


It was held that the insurer was not es- 
topped from asserting the breach of the 
conditions of the policy by the insured, 
Hayes. See also Gorden v. Massachusetts 
Bonding and Insurance Company, supra; De- 
Pasquale v. Union Indemnity Company, 50 R. 
I. 509, 149 A. 795. 


Consent of Insured 


We have seen that the insurer may pro- 
ceed in the investigation and defense of a 
case under a bilateral non-waiver agreement. 
Likewise, it seems, by the greater weight of 
authority, it may so proceed after notifying 
the insured that it will conduct the defense 
under a full reservation of its rights under 
the policy. 


Such seems to be the law when the insured 
does not object. But what is the situation 
when the insured objects to this conduct of 
the insurer in defending his case? 


Generally, it is held, or assumed, that to 
be effective, a reservation of rights by the 
insurer at the time of assuming the defense 
of the action brought against the insured 
must be consented to by the insured either 
expressly or implicitly. If, however, upon 
notice of reservation of rights the insured 
dissents or objects to the conditions thereby 
imposed and the insurer thereafter assumes 
or continues in the defense of the action 
brought against the insured, the effect of its 
conduct on the question of waiver or estop- 
pel is the same as if no notice of reservation 
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of right had ever been given. Miller v. 
Union Indemnity Company, supra. In this 
latter case the court said: “When confronted 
with this situation, assuming that the al- 
leged defense was valid, the defendant [in- 
surer] was put to an election. It could stand 
on its defense and refuse to go on, or it 
could abandon such defense and conduct the 
insured’s side of the action. It could not do 
both. The choice of the latter course was 
inconsistent with the maintenance of a claim 
of no liability.” 


In the case of Salonen v. Paanenen, supra, 
wherein the insurer advised the insured by 
a letter that it would continue in the de- 
fense of the action under a reservation of 
rights after a breach of the cooperation 
clause by the insured, and where the insured 
made no protest, the court said: “We are 
not to be understood as holding that an in- 
surer may reserve its rights to disclaim 
liability in a case and at the same time in- 
sist on retaining control of its defense. But 
here the insured never, after learning of the 
company’s position, offered or attempted to 
assume defense of the action but, for aught 
that appears, acquiesced in the conduct of 
the case by the company.” See Meyers v 


Continental Casualty Company, 12 F. (2d) 52; 
Ancateau v. Commercial Casualty Insurance 
Company, 318 Ill. App. 553; Zisko v. Travel- 
lers Insurance Company, 117 N. J. L. 366; 
Clark-Motor Company v. United Pacific In- 
surance Company, 172 Ore. 145. 


Conclusion 


After the insurer has determined whether 
or not the insured’s conduct warrants a 
disclaimer, the insurer must be careful in its 
investigation and defense of the action 
against the insured. It appears to be held 
universally that the insurer may proceed un- 
der a properly executed bilateral non-waiver 
agreement with the insured. Further, ac- 
cording to the greater weight of authority, 
it may proceed with its investigation and 
defense after notifying the insured that it 
does so under full reservation of rights 
under the policy because of the alleged 
breach. If the insurer attempts to proceed 
in the latter way, however, it must be care- 
ful not to act inconsistently with the waiver, 
and should not proceed with a defense under 
the attempted reservation if the insured ob- 


jects. [The End] 


———VQ———————_ 


Second Hemispheric Insurance Conference 


The date for the second hemispheric insurance conference to be held at 
Mexico City late in 1948 or early in 1949 has been left to be determined in 


a consultation with representatives of Mexican insurance interests. 


In the mean 


time, resolutions adopted at the Rio committee meeting will be shaped into 


final form. 


New York To Seek Full Multiple Line Underwriting 


The next session of the New York legislature is expected to see an attempt 


made to secure full multiple line underwriting powers. 
casualty companies may interchange reinsurance. 


At present the fire and 
On January 1, they will be 


permitted to write automobile and aircraft, both fire and casualty lines, and 


exchange reinsurance abroad. 


It is believed that multiple line underwriting 


powers will aid in the development of package insurance, at least on personal 


accounts. 
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Digested from the Missouri Law Review 
for April, 1947 


The Premium Date 


of a Missouri Life Insurance Policy 


By ORRIN 


i pm PROSPECTIVE APPLICANT for 
life insurance must decide for himself 
a number of important questions before he 
completes his application. Once the policy 
is issued—at least if it is an “old-line” policy 
free from restrictions on travel and occu- 
pation, and the chances are good that it is 
—ordinarily his only concern is to pay the 
recurring premiums on or before their due 
date. It would seem a simple matter to 
define the conditions he must satisfy so 
that he might know precisely how much he 
must pay and when he must pay it; but as 
the cases stand in Missouri today, it would 
be a bold lawyer who asserted positively the 
premium date on a good many of the poli- 
cies outstanding. A great many Missouri 
policyholders cannot know exactly what they 
must do to keep their life insurance in force. 


Effective Date 


The premium date is uncertain whenever 
the policy, or the application incorporated 
in the policy, provides that the insurance 
is not effective until the policy is delivered 
to the applicant while he is in good health 
and until the first premium is paid. That 
is true although the policy bears the date 
of its execution at the home office of the 
insurer and refers to the anniversary of that 
date as the premium date. Unquestionably 
the more recent decisions of the Supreme 
Court permit the parties to agree to any 
premium date they choose—specifically, one 


Mr. Evans is a professor of law at the 
University of Missouri 
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that first arrives less than a year after the 
policy becomes effective. In these opinions 
it is said that the uncertainty here asserted 
to exist in all such contracts will not be 
found if the language employed is unambig- 
uous. Of course, if contracting parties insist 
upon using equivocal terminology, uncer- 
tainty is inevitable. An examinat‘on o: the 
cases, however, will demonstrate the ac- 
curacy of the broader statement. Missouri 
lawyers, who are neither knaves nor fools, 
have not been able to tell what language 
will be regarded as ambiguous, and have 
shown their perplexity by carrying their 
cases to the appellate tribunals even more 
frequently than have their brethren in other 
jurisdictions. 


Insurer's Position 


It is readily understandable why insurers 
writing old-line policies wish to defer lia- 
bility until the first premium has been paid. 
Not only are the premiums calculated by 
discounting the interest to be earned upon 
premiums payed “in advance,” but any delay 
in payment after the risk is taken will in- 
evitably result in a less favorable mortality 
experience than was assumed in the actu- 
arial tables. Those who realize 
loss during the interim of delay will cer- 
tainly pay up the premium and assert the 
liability of the insurer, while a percentage 
of those incurring no loss will never take 
up the policies. Inasmuch as it is not prac- 
tically possible for the applicant to pay the 
premium at the exact moment the policy is 
approved at the home office, he must either 
pay in advance, with the consequent slight 
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loss of “use” of his money until the policy 
is issued or the premium returned, or agree 
to postponement of the assumption of risk 
until he pays after the policy is issued. If 
the latter alternative is chosen, why should not 
the local agent of the insurer, who delivers 
the policy and collects the first premiums, 
be authorized to insert the date of the pol- 
icy on the anniversary of which the next 
premium will be payable? It may be reck- 
less to speculate about trade custom, which 
often has become accepted trade practice 
without any attempt to re-evaluate the con- 
ditions under which it first arose, but it 
seems quite probable that the underlying 
reason is a firm determination on the part 
of the insurers not to permit selling agents 
any authority whatsoever to determine any 
of the terms of the contract—including even 
the filling in of blank dates. Agents selling 
on commission do not have complete identity 
of interest with their principals, as insurers 
have found by experience. Moreover, if the 
policy should become effective as of delivery 
and the receipt of the first premium and the 
next premium is not due until the full quar- 


terly, semiannual or annual anniversary 


thereof, there will be a few days (between 
the time of the receipt by the agent and the 
completed transmission to the home office 
where investments are made) when the pre- 


mium is not available for the production of 
income, although the risk is being carried 
the whole period. All in all, dating the 
policy at the time of its execution at the 
home office and providing for subsequent 
premiums to be payable on the anniversary 
can hardly be considered reprehensible con- 
duct on the part of the insurer, even though 
the inception of the risk is postponed until 
the first premium is paid. 


Propriety of Health Condition 


There is little justification for the addi- 
tional condition of delivery while the insured 
is in good health, however. It is vicious in 
every respect and, as construed and applied 
in Missouri, resurrects much of the ancient 
doctrine of warranty generally supposed to 
be obliterated by statute. One who represents 
in his application that he is in good health 
should be understood as stating only that 
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he is in good health so far as he knows. In- 
serted as a condition of acceptance, however, 
it must be literally satisfied, regardless of the 
applicant’s ignorant good faith (and, possibly, 
regardless of the actual relationship of the 
latent disease to the ultimate mortality). Not 
only does it, in conjunction with dating the 
policy at the time of earlier execution at the 
home office, “short-change” the insured on his 
first period of insurance; it gives the insurer 
the benefit of a more favorable experience 
than the probabilities upon which the premium 
was calculated. It is unnecessary to the insur- 
er, even in industrial policies written without 
physical examination; the condition of the 
applicant’s health can be ascertained by the 
agent as fairly at the time of application as 
at the time of delivery of the policy. And if 
a rule of selective risks is to modify the ex- 
perience table based purely on age, health on 
the date when the applicant’s insurance age 
is fixed, which is not the date when the policy 
is delivered, should be the determining factor. 
Understandably, courts have fought to escape 
from the harshness of its strictures, but the 
law would be more clearly delineated if the 
legislature would simply invalidate such con- 
ditions. 


Something could be said for a legislative 
policy making insurance-writing a common 
calling, with all insurance written on the 
basis of comprehensive mortality tables which 
reflect the poor as well as the selected risks 
and compel insurance carriers to accept all 
applicants. While the preferred risks would 
pay more for their insurance than they do 
now, it might be argued that the country 
has an interest in seeing that protection is 
available to the dependents of poor risks 
There would be real social advantages in 
being able to buy life insurance, like fire 
insurance, over the counter and effective 
immediately. At any rate, such a policy is 
not the law; and as long as insurance writers 
can select from among the applicants the 
risks they will accept, as a practical matter 
it becomes necessary to refer all applicants 
to a central office for decision. This means 
delay and from this delay come the problems 
treated in this article. [To this discussion, 
the author adds a special note on preliminary 
term insurance. } 


[The End] 


—_————$—$—$—$$—— 


PAGE 916 





TOUTE 





TUPLE EEE TUTTE 


POOPELEPEDELEDPEUEEEEEDETELDEELEOLEUEPEEETEEETEDTEPEEEPEEEEELPDREUULDDETELODEDDEEULEEEP ea tretettenee 


vuveveuoyeeeneencsearecananaceveaeevnngeusnaninasnneoectsneeenagaeegcccnececsecengy tee ct cee 


ILJ—OCTOBER, 1947 








A T 
Lh fie 
pretatic 
and th 
a case 
decisio 
but oft 
confuse 
innume 
ered, a1 
sympat 
orphan, 
benefici 
views, 
thority. 
principa 
bE 
injury « 
tary act 
intende 
seen at 
death is 
me ft 
or deat 
without 
ally fro: 
but rath 
injury o 
The | 
with the 
recent d 
Insurance 
Cases 1! 
Presents 
cation o 
hint as t 
Willing | 
distinct { 


mn 


INTU 


tive 
non 
the 
hich 
isks 
all 
yuld 
P do 
ntry 
n is 


5 
fire 
tive 
y is 
iters 
the 
utter 
ants 
eans 
lems 
sion, 
nary 


pnd] 


Digested from the Washington 
Law Review for May, 1947 


njury by Accidental Means 


and Effect 


of Disease 


in Accident Insurance 


By JENNINGS P. FELIX 


\ TROUBLESOME PROBLEM in the 
CX. field of accident insurance is the inter- 
pretation of the phrase “by accidental means” 
and the effect of pre-existing disease upon 
a case involving this interpretation. The 
decisions vary not only from state to state 
but often within the same jurisdiction. This 
confused state of case law results from the 
innumerable variety of fact patterns consid- 
ered, and is due in part to the well-recognized 
sympathy of jurors toward widows and 
orphans, who comprise the largest class of 
beneficiaries. The cases exemplify two main 
views, each supported by considerable au- 
thority. Excluding the factor of disease, the 
principal rules deducible from the cases are: 

1. The apparent majority view that if the 
injury or death is the result of the volun- 
tary act of the insured, done in the manner 
intended and unaccompanied by any unfore- 
seen and accidental cause, the injury or 
death is not by accidental means. 

2. The minority rule that where injury 
or death is unforeseen, unexpected, and 
without design, and does not result natur- 
ally from the voluntary and intentional act, 
but rather constitutes an unusual result, the 
injury or death is by accidental means. 

The Washington position is now in line 
with the majority rule as the result of the 
recent decision in Evans v. Metropolitan Life 
Insurance Company et al., [12 CCH Lire 
Cases 193] 126 Wash. Dec. 557. This case 
Presents a clear factual pattern for the appli- 
cation of the majority rule, but gives little 
hint as to how far the Washington court is 
willing to go in applying the rule to less 
distinct factual situations. 
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INJURY BY 
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[In order thoroughly to examine the 
problem presented by fact situations sim- 
ilar to the Evans case, the author distin- 
guishes and analyzes separately the following 
factors: (1) the type of means, accidental or 
otherwise, which causes tue death or injury 
(this embodies two further considerations: 
(a) whether the element to be examined is 
the cause, or the result itself; (b) whether 
the element is really accidental); (2) pre- 
existing disease. He then combines (1) and 
(2) in order to discover the effect, if any, 
of each upon the other. ] 


Each case seems to be a question of com- 
parative analysis. Actually, according to the 
most logical construction of the insurance 
contract, two separate factors are presented: 
(1) whether the means or causes were 
accidental; (2) whether the disease or phys- 
ical condition could be termed “efficient” 
—that is, whether it was a cause or a condi- 
tion in relation to the result. An affirmative 
holding as to either may be utilized by the 
insurer to deny recovery. As a practical 
matter, however, it will be necessary to 
determine the court’s probable reaction to a 
given case which includes elements of both 
factors. Each of these factors bears sig- 
nificance not only in its status as a separate 
and definite requirement but also in its rela- 
tive effect upon the other. This latter effect 
may be stated: The more the cause tends 
to be intentional, the less efficient need the 
disease be in order to bar recovery. In other 
words, the efficiency of the disease is di- 
rectly proportional to the fortuity of the 
means. The converse would also be true: 
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The more the operating force tends to be 
accidental, the more efficient the disease 
must be in order to deny liability. This sug- 
gested rule is not without limitation, however. 
If cither factor is manifestly outside the 
coverage of the policy, that is, clearly non- 
accidental or clearly efficient, a fortiori at 
least, no recovery should lie. 

The factor of disease being excluded, a 
death caused by purely accidental means 
must be indemnified, while the contrary is 
true if the act or means is clearly intentional. 
Also, if the death is the result of disease 
alone, it cannot be included within the risk 
for which the insurer contracted to be liable. 
In these situations there is no problem of 
interrelation. Where this occurs, four basic 
fact patterns, if noted, are very helpful in 
attempting to determine the probable out- 
come of a case. The innumerable gradations 
between the patterns must be tested by the 
proportion rule. 


1. If the active operating force or cause is 
purely external to the control and intent of 
the insured (and therefore accidental), and 
it operates upon an efficient disease or phys- 
ical condition, then, in the great majority of 
cases, it is left to the jury to decide whether 
the disease is a contributory cause that would 


bar recovery, or a condition that would allow 
it. In view of the natural tendencies of 
juries in cases of this kind, the disease is 
usually found to be a condition. The court 


then terms it “a condition necessary to the 
result.” This approach is borne out by the 
Washington decisions and explains the dif- 
ference between the Evans case and that of 
Pierce v. Pacific Mutual Life Insurance Com- 
pany of California [5 CCH Lire CAses 408], 
7 Wn. (2d) 151 (1941). 


2. If the accidental force operates upon a 
nonefficient disease or disability, that ‘is, a 
pure condition, recovery is uniformly al- 
lowed in both the majority and minority ju- 
risdictions. The disease or physical disability, 
being nonefficient, merits little consideration 
by counsel although, of course, it is still an 
issue presented to the jury. 

3. If the active operating force is inten- 
tional (that is, non-accidental), because within 
the control and intent of the insured, and if 
it operates upon an efficient disease, it seems 
clear that there can be no recovery—and this 
upon two separate grounds: (a) the death 
was not caused by accidental means, and 


(b) a disease was a substantial contributing 
factor to the result. This is the present 
Washington rule. 

4. The same result should a priori follow 
if the intentional act operates upon a non- 
efficient disability or disease to cause the 
injury or death. Here, as in (2), the issue 
of disease would not control, but the inten- 
tional character of the act should deny re- 
covery. 

Under this analysis, the factor of disease 
seems effectively excluded. However, the 
insurer may still attempt to convince the jury 
that the disease or disability was so impor- 
tant to the resultant death or injury that it 
must have been a concurring cause, and that 
recovery must be denied. The cases do not 
lack instances of such findings. 

It must be emphasized that the above four 
situations are concerned with clear cases 
where, from a perusal of the facts, it can 
reasonably be said that the operating force 
is either intentional or accidental and that 
the disease is either efficient or nonefficient in 
causing the result. The myriad of degrees 
between accidental and intentional means 
and between efficient and nonefficient dis- 
eases presents the difficu!ty in this problem. 
Each case proffers a new and singular fac- 
tual pattern. The analyses advanced herein, 
it is submitted, in combination with the nor- 
mal rules of construction applicable to in- 
surance contracts, will be of aid in determining 
the probable outcome of a suit of this nature. 
The two primary rules are, first, to construe 
ambiguous provisions in favor of the insured 
and, second, to interpret language of the 
policy in light of the use and understanding 
of the ordinary man, A caveat must be added 
in regard to the effect of sympathetic juries 
and the understandable attitude of courts 
toward insurers who draw their policies so 
strictly as to inspire the saying that if an 
insurance policy were strictly interpreted, no 
one could ever recover. Actually, this ex- 
plains the attitude of the minority courts. 
They feel that there is an unjustifiable at- 
tempt by the insurer, in the delimitation ot 
his risk, to make recovery the rare exception. 
They feel that insurers should not be allowed 
to solicit policies and collect premiums and 
then, by such technical means, escape lia- 
bility for their advertised coverages. Nor do 
the majority courts transcend this attitude 
completely; they merely accord it lesser mo- 


ment. [The End] 
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THE 


GUIDE TO AVIATION LAW 


Aviation Accident Law. Charles S. Rhyne, 
Columbia Law Book Company. Washing- 
ton 6, D. C. 1947. 315 pages. $7.50. 


One of the greatest problems in aviation 
law is its dependence for precedent upon the 
common law. It has been exceedingly diffi- 
cult to fit rules that were devised to govern 
surface transportation, into situations 
growing out of air carriage. Nevertheless, 
rules are evolving, and Mr. Rhyne has ably 
attempted to classify them in this, his most 
recent able work on Aviation law. We are 
probably due for considerably more clarifi- 
cation within the next decade or so. The 
author, in his introduction, states, “Civil 
Aviation is due for unprecedented post-war 
expansion because of the great wartime avia- 
tion developments. Already the release of 
surplus airplanes by the Armed Forces has 
meant a great increase in Civil Aviation. 
Some government officials have predicted 
that more than 300,000 airplanes will be in 
civilian use within five years from the end 
of the war. As these thousands of 
civilian airplanes fill the air, it is a certainty 
that aviation accidents will increase along 
with this increase in Civil Aviation.” The 
casualties of the past year have certainly 
paid lip service to this prediction. 

With its collection of citations and recita- 
tion of applicable statutes adding support 
to the author’s observations and conclusions 
this is a well-conceived volume. Few, if 
any, of the subjects falling within this very 
comprehensive title have escaped treatment. 
Starting with a consideration of the charac- 
ter of such carriers, that is, common or 
private, he takes up in turn the subjects 
(1) types of accidents, (2) liability of manu- 


facturers, repairmen, and vendors, (3) proof 
of cause of aviation accidents, (4) the doc- 
trine of res ipsa loquitur, (5) defenses in 
aviation accident cases, (6) workmen’s com- 
pensation, (7) aviation exclusionary clauses 
and many more detailed subjects. 

It may be a bit unfortunate that a work 
in which so much obvious effort has been 
placed will become dated very shortly. That 
however, cannot be laid in the lap of the 
author, but, is rather an unavoidable corol- 
lary of dealing with a subject that is so 
obviously currently in a state of flux. How- 
ever, aS a summary of the law as it now 
stands, this volume gives the reader an 
excellent overall picture, with sufficient ci- 
tations to satisfy the most scrupulous at- 
torney who desires to read his cases in full 
text before using them. The reputation, 
background and position of the auther will 
certainly satisfy the majority of others as 
to the authenticity and accuracy of his 
work. 

Appropriately enough, Senator McCarran 
of Nevada, the sponsor of the Civil Aero- 
nautics Act of 1938 and the Federal Airports 
Act of 1946, has added his endorsement 
of this work in an interesting Foreword. 
We are happy to add our support and re- 
commend this volume to our air-minded 
readers. 


WHAT REALLY IS “LLOYD’S’’? 





Lloyd’s London. 


3eeman., 


An Outline by M. M. 
Windmill Press, Kingswood, Sur- 
rey, England. Fourth Edition (Revised) 
1947. 114 pages. $2.50 at Brentano’s 5th 
Avenue, New York, New York. 


The story of that remarkable and unique 
commercial institution, Lloyd’s of London, 
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as related by the late Mr. Beeman takes the 
reader back to the early 1600's when merchants 
who wished marine insurance to protect 
their cargoes and vessels, obtained it from 
individuals who would each sign his name 
at the foot of the policy along with the 
particular amount he had agreed to insure. 
Thus originated the terms “underwriters” 
and “underwriting.” Unraveling the mys- 
tery of what is Lloyd’s, Mr. Beeman pre- 
sents an historical sketch of the days when 
the merchants gathered at Lloyd’s Coffee 
House for refreshment and to await shipping 
intelligence, traces the growth and develop- 
ment of Lloyd’s activities from the strictly 
marine insurance field into the non-marine 
field, and outlines Lloyd’s machinery and 
salient characteristics. 

The author explains that Lloyd’s is not 
an insurance company, but an insurance 
centre, comparable to a market place. At 
this market are numerous individuals (un- 
derwriters) who are members of a society, 
known as the Corporation of Lloyd’s. The 
Corporation does not undertake any in- 
surance individual 
In the early days every under- 
writer transacted business personally, but 


business, only the 
members. 


now it is performed by a number of separate 
underwriting agents, conducting business 
for a Group made up of members. Under- 
writers do not work directly with the public, 


and insurance can be effected only through 
brokers in London, of whom there are bet- 
ween 200 and 300. 

What has made Lloyd’s a familiar name 
throughout the world, and what is the 
backbone of its high reputation? No holder 
of a Lloyd’s policy making a bona fide claim 
has ever lost a cent as the result of the 
insolvency of a Lloyd’s underwriter. Each 
member is liable to the last cent of his 
personal fortune for the fulfillment of his 
obligations, and his policyholders have first 
call on his deposit above all other creditors. 
The Committee’s regulations are even more 
strict than the requirements inposed by the 
British government. Outside of its unas- 
sailable financial strength, Mr. Beeman be- 
lieves that the most striking feature about 
Lloyd’s is the outstanding degree to which 
its system has developed initiative and orig- 
inality, enabling Lloyd’s to meet the chang- 
ing and widening insurance needs of the 
public. Finally, Mr. Beeman convinces the 
reader that no outline of the machinery 
of Lloyd’s and how it functions conveys 
any real idea of what Lloyd’s is. The high 
reputation which it holds in the commercial 
world is attributable to an intangible char- 
acteristic influencing all its operations, 
known as the spirit of Lloyd’s. 

One of the outstanding underwriters at 
Lloyd’s, Mr. Beeman authoritatively has 
answered the riddle of Lloyd’s. 


——_ i 


International Insurance Trade 


The largest amount of international trade in insurance is between Canada 
and the United States. At the close of 1946 Canadian life companies had insur- 


ance contracts in force written in the 


United States of $2,179,443,572, and 


American life companies had $3,405,382,193 of business in force in Canada. 
Several Canadian and American companies do a world-wide business in as many 


as forty-two different countries. 


A large volume of all insurance throughout the British Empire is handled 


by London. 


Insurance companies in the United Kingdom have been assured 


by the government that any funds needed to pay claims, whether in dollars, 
sterling or any other currency, will be forthcoming in spite of Britain’s dollar 


crisis. 
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Page 

Ambulance Driver's Liability — Door 

opening—Passenger injured (Tenn.) 

Assumption of Risk—Guest’s—Riding 
on truck platform (ilts.) 


Page 
Interurban Crossing Colliston—Truck 
blocking traffic—Due care (Cal.) 
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s Loading and Unloading — Workman 
92 1 


Bailor’s Liability—U-drive car—Tort 
oT bailee fo: C f 
Children 7 
Falling from running board (N. H.) 
Falling from truck (Va.) 
Contractor's Liability—Truck backing 
—Children injured (R. I.) 
Contributory Negligence—Pedestrian’s 
—Standing beside parked car (Mich.) 
Damages OPA 
(Ohkla.) 
Emergency—Driver swerving—Parked 
car damaged (Conn.) 
Gross Negligence 
ing —S peed (Ga.) 
Insurer’s Liability 
Cargo insurance- 
(Cal.) 
Collision imsurance 
_ insurer (Tenn.) 
Comprehenstve coverage — Collision 
or upset exclusion (Ark.) 
“Drive other cars” coverage—Mem- 
ber of household construed (Cal.) 
Husband’s—lV ife’s action (N. H.) 
Insuring agreement construed (Ga.) 
Omnibus coverage—Emplovee’s per- 
sonal mission (Va.) 


Actual cash value v. 


Drag link break- 


-Breach of contract 


Conversion by 


GUEST THROWN 


stepping on truck—Driver moving 
éS.. €.) ea 


Municipality's Liability 
Hole in street—Motorcyclist injured 
(Ala.) 
Immunity—Garbage 
negligence (La.) 


truck driver’s 
Owner’s Liability — Employee’s per- 
sonal misston (Ore.) 
Power Company's Liability—Truck 
rider electrocuted (Mass.) 
Railroad’s Liability - 
Parked car damaged (Ga.) 
Safety of crossing—Hole (Miss.) 
Synchronized signals fail (Ill.) 
Respondeat Superior—Insurance agent 
(Ga.) 


Scope of Emplovment—Plan to deviate 
Left turn into traffic (La.) 

Speed—Traffic blocked—Rear-end col- 
liston (Ind.) 

Taxicab Company's 
injured (Ky.) 

Violation of Statutes—Unlighted truck 
stopped on road (Wash.) 


Wanton Misconduct—Leaving road— 
Drowsy truck driver (Conn.) 


Liability—Child 


932 
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who was driving his father’s pick-up truck, 


had taken three friends to Amery with him, 
where they made a round of taverns and 
drank intoxicating liquor. On returning 
from an outlying tavern to Amery, the de- 
cedent chose to ride on the platform. The 
speed maintained was variously estimated 
at from thirty to fifty miles per hour. Upon 
arriving in Amery, it was discovered that 


FROM TRUCK PLATFORM 


(WISCONSIN) 


@ “Washboard” road 
Assumption of risk 


“Old 46” was a “washboard” highway, 


full of holes and numerous dips. Hall, 
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the decedent was missing. The boys drove 
back and found the deceased lying uncon- 
scious in the middle of the road. The only 
negligence that could be charged against 
the driver was that his judgment had been 
impaired by drinking and that he had main- 
tained too high a rate of speed in view of 
the condition of the road. The decedent 
placed himself on the platform as a matter 
of choice, made no protest against the speed 
maintained, and participated in whatever 
drinking there was. By acquiescing in all 
the proceedings, he assumed all the risks 
that could be supposed to have had a part 
in his fatal injury. Judgment of nonsuit was 
affirmed.—Nordahl, Adm. v. Farmers Mu- 
tual Automobile Insurance Company. Wis- 
consin Supreme Court. Filed June 10, 1947. 
27 CCH Avurtomosite Cases 855. 

Doar & Knowles, New Richmond, Wisconsin, 
for Appellant. 


Stafford & Stafford, Chippewa Falls, Wiscon- 
sin, for Respondent. 


“UPSET” COVERAGE 


(ARKANSAS) 


e@ Comprehensive coverage 
Leaving road 
Motor burning out 


Blinded by the lights of another vehicle, 
the driver of the insured truck left the road. 
The truck was placed back on the highway, 
and the driver continued to operate it, but 
because oil had drained out when the truck 
overturned, the motor burned out. The in- 
sured sought recovery for damage to the 
motor. The policy appeared as follows: 
“Coverages: A. Comprehensive—Loss of or 
damage to the automobile, except by colli- 
sion, but including fire, theft and windstorm. 
Limit of liability: $500. Premium $24.” In 
the next line the policy provided coverage 
for collision or upset. There was no nota- 
tion under the premiuin column for this 
type of coverage. The court was unable to 
find any ambiguity or uncertainty in the 
language used in the policy. The insured 
paid no premium for Coverage “B-1, Colli- 
sion or Upset,” or for “B-2, Convertible 
Collision or Upset.” Since he paid no pre- 
mium for “upset” coverage, and since such 
coverage was expressly excepted from the 
policy coverage for which he did pay, the 
court thought it clear that the parties in- 
tended, and without ambiguity expressed 


their intention, that damages to the truck 
resulting from an “upset” were not to be 
covered. Judgment for the insurer was 
affirmed.—Witherspoon v. the Lumbermen’s 
Mutual Insurance Company. Arkansas Su- 
preme Court. June 9, 1947. 27 CCH Avunto- 
MOBILE CASES 883. 


A. F. House, for Appellant. 
Glenn F. Walther, for Appellee. 


TRUCK DRIVER 
MILKS COW ON WAY TO WORK 


(OREGON) 


@ Owner's liability 
Agency of driver 


Fausett was employed on the night shift 
by defendant, who was engaged in the wood 
business, to haul wood from the bunker to 
the car or wood yard. The truck driver 
on the day shift brought the truck to Fau- 
sett’s residence each evening, and Fausett 
drove it to the mill. On the evening in 
question Fausett drove to a farm to milk 
and feed his own cow, intending to return 
home with the milk before proceeding to 
work. While he was backing out of the 
farm onto the highway, he was struck by 
the car in which plaintiff was riding. Defend- 
ant did not know of the use which Fausett 
made of the truck on this occasion. The prima 
facie case of agency growing out of the owner- 
ship of the truck was entirely obliterated by 
the evidence. Plaintiff argued that whether a 
slight deviation by the employee from his 
employer’s business to his own would re- 
lieve the employer of liability, was a ques- 
tion for the jury. But Fausett had never 
entered the employ of defendant on the day 
of the accident. He had elected to take the 
truck and make this trip exclusively for his 
own benefit before commencing his em- 
ployment. The trial court erred in failing 
to sustain defendant’s motion for a directed 
verdict. Judgment for plaintiff was reversed 
and the cause remanded with directions to 
enter judgment for defendant.—Summer- 
ville v. Gillespie. Oregon Supreme Court. 
April 29, 1947. 27 CCH AvuToMOBILE CASES 
792. 

George H. Brewster, Cunning & Brewster, 
Redmond, Oregon, for Appellant. 


H. H. DeArmond, DeArmond, Goodrich & 
Foley, Bend, Oregon, for Respondent. 
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TRUCK BACKS INTO CHILDREN 


STREET DEPRESSION 





(RHODE ISLAND) 


e Contractor’s liability 
Direction of truck driver 


Defendant contractor was engaged in lay- 
ing sewer pipes in King Street under a 
contract which required that all surplus 
soil be removed. Upon request, it gave 
the surplus soil to and loaded it onto 
trucks of the recipients, who removed it 
from the site. The only part of the highway 
open to traffic adjoined a dirt sidewalk in 
front of the Bucci home, where the Bucci 
children, four and two years of age, were 
leaning against their picket fence watching 
the steam shovel. When a Hennessy Dairy 
truck came for surplus soil, a man standing 
at the side of the steam shovel directed the 
movement of the truck so that it would be 
in a position to receive the soil from the 
shovel. In the course of the maneuvering, 
the truck was backed across the sidewalk 
and struck both children. The trial judge 
correctly held that there was no evidence to 
establish the relationship of master and 
servant between defendant and the truck 
driver, but he erred in ruling that there was 
no evidence that the truck driver was di- 
rected in his backing operation by a servant 
of defendant. Defendant not only invited 
the Hennessy Dairy to come upon land then 
in its temporary control, but also actively 
cooperated in the loading of the truck. De- 
fendant was under a duty not to create a 
situation potentially dangerous to persons 
lawfully on the part of King Street open to 
the public, especially to children. If, in dis- 
regard of its duty, it united with Hennessy 
Dairy and, for their common benefit, neg- 
ligently set in operation a force which re- 
sulted in injury to the children, defendant’s 
negligence could be found to be at least a 
concurrent cause of the injury. Since this 
phase of the case was overlooked by the 
trial judge, a new trial was required. Plain- 
tiffs’ exceptions to the decision for defend- 
ant were sustained.—Bucci et al. v. Butler 
et al., d. b. a. Leo Butler Company. Rhode 
Island Supreme Court. June 20, 1947. 27 
CCH AvutoMmosiLe Cases 904. 

Mortimer G. Cummings, North Providence, 


Rhode Island; John A. Notte, Jr., Providence, 
Rhode Island, for Plaintiffs. 


Henry M. Boss, Francis W. Conlan, Provi- 
dence, Rhode Island, for Defendants. 


(ALABAMA) 


@ Motorcycle officer killed 
Contractors’ liability 
Municipality’s liability 


While riding a motorcycle in the dis- 
charge of his official duties, a city motor- 
cycle officer ran into a saucer-like depression 
in the north side of Virginia Street, was 
thrown from his motorcycle and sustained 
fatal injuries. Suit was brought against the 
city and defendant contractors, who had 
been engaged to lay a sewer line along the 
south side of the street and had agreed to 
fill all excavations and to repair and replace 
all pavement removed. The court gave an 
affirmative charge for the contractors. There 
were a verdict and a judgment against the 
city, which appealed. The contractors’ work 
had been completed and accepted by the 
city, and the street had been opened to 
traffic several weeks before the accident. 
The evidence tended to show that an- 
other contractor had been working on the 
water mains on the north side of the street 
at practically the same time. It was true 
that the proof showed that the hole did not 
exist before defendant contractors under- 
took their work, but only by conjecture 
could the hole on the north side of the 
street be traced to their work on the south 
side of the street. The hole, several inches 
deep and three or four feet wide, was be- 
tween the center line of the street and the 
curb. An arched place in the pavement ob- 
structed the view of an approacher. Judg- 
ment of the lower court against the city 
was affirmed.—The City of Mobile v. Reeves, 
Admx. Alabama Supreme Court. June 26, 
1947. 27 CCH AvutomosiLe Cases 992. 

Harry Seale, 505 First National Bank Build- 
ing, Mobile, Alabama, for Appellant. 


D. R. Coley, 1010 Van Antwerp Bullding, Mo- 
bile, Alabama, for Appellee. 


TRUCK MOVED 
FROM LOADING PLATFORM 


(SOUTH CAROLINA) 
@ Workman injured 





Plaintiff, a shipping clerk, was checking 
bales of cotton which defendant’s truck 
driver was to transport to a warehouse. The 
manual labor of loading and unloading was 
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done by helpers under plaintiff’s supervi- 
sion. As the truck driver was unfamiliar 
with the cotton to be moved, plaintiff or 
one of his helpers were directing him 
where to park and when to move. In mov- 
ing the cotton it was necessary for plaintiff 
to go on the truck from time to time to 
check the numbers on the bales. Plaintiff 
could not identify one particular bale, and 
made a trip to his employer’s office, one 
block away, to get the information. As he 
returned to the platform, he saw the truck 
pass him and park twelve inches from and 
parallel to the platform, the proper loading 
position. Plaintiff proceeded with his check- 
ing. While walking around a drum on the 
platform, he stepped onto the body of the 
truck, intending to take one or two steps 
forward and then return to the platform. 
But when he had one foot on the truck, the 
driver suddenly moved forward. Plaintiff, 
losing his balance, was thrown to the ground. 


Did the driver have a duty to plaintiff not 
to move the truck without warning? The 
court thought the circumstances supported 
a reasonable inference to that effect. The 
eleven bales to be moved were scattered, 
and it would have been necessary for plain- 
tiff to direct the driver to the next position 
at which the truck would be parked for 
further loading. It was for the jury to de- 
termine whether the driver should have ob- 
served or anticipated plaintiff’s presence on 
the truck. Judgment for plaintiff was af- 
firmed.—Moody v. the Dillon Company. South 
Carolina Supreme Court. Filed June 11, 1947. 
27 CCH AvutomosiLe Cases 922. 

Bridges & Blackwell, Florence, South Caro- 
lina, for Appellant. 


Samuel Want, James S. Verner, Sam Rogol, 
Darlington, South Carolina, for Respondent. 


WIDOW'S ACTION 
AGAINST HUSBAND'S INSURER 


(NEW HAMPSHIRE) 


@ Massachusetts statute construed 
Condition precedent 


Plaintiff brought an action against her 
husband’s automobile insurer to recover for 
injuries sustained through the gross negli- 
gence of the decedent in the operation of 
the insured vehicle. Although the policy 
was issued in Connecticut, the accident oc- 
curred in Massachusetts, where it is well 


settled that a wife cannot maintain a tort 
action against her husband or his estate. 
No merit was found in the widow’s conten- 
tion that she had an equitable right against 
the automobile insurer by virtue of the 
Massachusetts statute which provides that 
the liability of an automobile insurer be- 
comes absolute whenever the loss occurs 
and that the insured’s satisfaction of a final 
judgment for such loss is not a condition 
precedent to the right or duty of the com- 
pany to make payment for the loss. Plain- 
tiff argued that the statute was applicable 
by reason of the policy condition that the 
insurance “shall comply with the provisions 
of the motor vehicle financial responsibility 
law of any state or province which shall be 
applicable.” The statute conferred upon 
plaintiff no greater rights than she would 
have had without it, except as it provided a 
remedy by suit in her own name after 
judgment against the insured. Whether 
plaintiff’s claim of an equitable right against 
defendant rested upon the policy provisions 
or upon the Massachusetts statute, it was 
contingent upon the entry of judgment in 
her favor against the insured. Since under 
the law of Massachusetts she could not 
maintain an action against the insured, her 
action against the insurer necessarily failed. 
Plaintiff's exceptions to the dismissal of the 
bill were overruled.—Beatrice Boisvert v. 
Etienne Boisvert, Adm., et al. New Hamp- 
shire Supreme Court. June 3, 1947. 27 CCH 
AUTOMOBILE Cases 760. 

Chretien & Craig, James A. Manning, for 
Plaintiff. 

Laflamme & Nourte, for Defendants. 


AUTO RENTER'’S LIABILITY 


(FLORIDA) 


@ Bailee’s negligent driving 
Dangerous instrumentality 


Defendant, who was engaged in the auto- 
mobile rental business, rented a car to a 
driver who collided with plaintiff's automo- 
bile in an intersection. Appealing from a 
judgment for plaintiff, defendant contended 
that no relationship of master and servant 
or of principal and agent existed, and that 
a bailor for hire of an automobile is not 
liable for the torts of a bailee. “The immu- 
nity of the bailor of an automobile for the 
torts of a bailee was negated by the line of 
decisions arising out of the Anderson-South- 
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ern Cotton Oil Company case, 73 Fla. 432. 
When one bails an automobile to another, 
who negligently injures a third party, it has 
never been held that liability as a matter of 
substantive law was essentially dependent 
upon the relationship of master and servant 
or principal and agent. The principles of 
the common law do not permit the owner of 
an instrumentality that is not dangerous 
per se, but is pecularily dangerous in its 
operation, to authorize another to use such 
instrumentality on the highways without 
imposing upon the owner liability for negli- 
gent use.” Judgment for plaintiff was af- 
firmed.—Lynch, d. b. a. U-Drive Autos v. 
Walker. Florida Supreme Court, Division 
B. Filed June 24, 1947. 27 CCH Aurtomo- 
BILE CASES 943. 

Marks, Marks, Holt, Gray & Yates, Harry 
T. Gray, Francis P. Conroy, for Appellant. 


Joseph M. Glickstein, Chester Bedell, for Ap- 
pellee. 


GARBAGE TRUCK TANK 
HITS PEDESTRIAN 


(LOUISIANA) 
® Municipality’s liability 
Governmental function 





While plaintiff’s wife was standing on the 
street corner waiting to board a streetcar, 
acity garbage truck collided with the street- 
car. The impact caused the rear tank of the 
truck to strike plaintiff's wife, who sus- 
tained fatal injuries. Defendant contended 
that it was exempt from liability for the 
negligence of its truck driver because the 
collection of garbage is a governmental 
function. Plaintiff argued that although Act 
248 of 1912, as amended, empowers the city 
to operate garbage disposal plants, it does 
not confer upon the city authority to collect 
garbage, a purely proprietary function. The 
court thought there could be no doubt that 
the maintenance of a garbage disposal and 
collection system was a protection of public 
health and welfare and, as such, was a dele- 
gation of a governmental function by the 
sovereign state to the city. The municipal- 
ity did not make any charge or assess a fee 
for the service, which was maintained and 
operated out of the general tax fund. Judg- 
ment for defendant was affirmed.—Maquar 
et al. v. New Orleans Public Service, Inc., 
et al. Louisiana Court of Appeal, Parish of 
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Orleans. June 9, 1947. 27 CCH AuToMoBILE 
Cases 872. 
George C. Smart, for Plaintiffs, Appellants. 
Henry G. McCall, City Attorney; W. Blair 
Lancaster, Jr., Assistant City Attorney, for De 
fendant, Appellee City of New Orleans. 


PEDESTRIAN STANDING 
BESIDE POLICE-CAR DOOR 
(MICHIGAN) 
@ Open door struck by motorist 
Contributory negligence 





Trooper Sweet and Corporal Glassford, 
who were patrolling south in a state police 
car, saw the decedent’s car approaching with 
only one headlight burning, and turned to 
investigate. The decedent pulled off the 
highway and attempted to fix his headlight. 
Sweet pulled up behind him, got out and 
gave the decedent a ticket. As Sweet re- 
turned to his car, the decedent followed, 
partially opened the police-car door, and 
stepped inside the angle made by the open 
door. While the decedent was talking to 
Sweet, a truck driven by defendant, ap- 
proaching from the south, struck the half- 
open door and threw the decedent forty feet 
forward. The accident occurred at the 
middle of a straight stretch of highway 
where approaching cars could be seen from 
a mile in either direction. There was no 
question of defendant’s negligence, the deci- 
sion turning on whether plaintiff was free of 
contributory negligence. The police officers 
testified that they could hear the truck ap- 
proaching and the “whining of the tires on 
the pavement.” So far as they observed, the 
decedent did not look to the south or pay 
any attention, although it was reasonable to 
presume that he also heard the truck. The 
court commented: “While we might have 
reached a different conclusion if we had 
been the triers of the facts, we cannot say, as 
a matter of law, that the verdict was con- 
trary to the great weight of the evidence.” 
Judgment for defendant was affirmed.—Mo- 
litor, Adm. v. Burns. Michigan Supreme 
Court. Filed June 27, 1947. 27 CCH Auto- 
MOBILE Cases 955. 


Austin J. Spalding, Lake City, Michigan; 
Robert E. Murchie, State Bank Building, 
Traverse City, Michigan, for Plaintiff, Appel- 
lant. 

Alexander, Cholette, Buchanan, Perkins & 
Conklin, 1007 Peoples National Bank Building, 
Grand Rapids, Michigan, for Defendant, Ap- 
pellee. 
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FREIGHT CAR CRASHES 
THROUGH BUMPER BLOCK 
(GEORGIA) ae 


e Parked car damaged 
Public use of street 


It was customary for plaintiff, an em- 
ployee of the Railway Mail Service, to park 
his automobile on a street which passed 
directly north of defendant’s platform at the 
end of the tracks. For at least twenty years 
the street had been used by the public gen- 
erally, and particularly by employees of the 
railroads and of the Railway Mail Service, 
with the knowledge of defendant’s officers 
and agents. While plaintiff's automobile 
was parked on this street, one of defend- 
ant’s freight cars was kicked into one of the 
tracks with such force that the car passed 
over the bumper block and crashed through 
the freight platform into the automobile. 
The petition charged defendant with negli- 
gence in kicking the car into the track with- 
out a brakeman to apply the brakes before 
it entered the street, and in kicking the car 
with such force and speed that it would not 
stop when it reached the bumper block. By 
demurrer, defendant contended that the 
petition did not allege whether the street 
was private or public, by dedication or pre- 
scription, 

So far as the rights of the parties were 
concerned, the street need not have been 
public in either sense. “Even if the street 
was on defendant’s property, where defend- 
ant by its conduct has induced the public to 
use the street in the belief that it is a public 
street, and where they suppose they will be 
safe, the liability should be coextensive with 
the inducement of implied invitation.” De- 
fendant had a duty, arising out of its obli- 
gation to use its property so as not to injure 
the rights and property of others, to keep 
its railway cars on the rails. The petition 
distinctly set forth the elements necessary 
to recovery, and the trial court did not err 
in overruling the demurrers. Southern Rail- 
way Company v. Liley. Georgia Court of 
Appeals. June 12, 1947. 27 CCH Automo- 
BILE CASES 763. 

W. Neal Baird, Neely, Marshall & Greene, 
Atlanta, Georgia, for Plaintiff. 


Hewlett & Dennis, T. F. Bowden, Atlanta, 
Georgia, for Defendant. 
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UNLIGHTED TRUCK 

STOPPED PARTIALLY ON ROAD 

(WASHINGTON) - 
@ Rear-end collision 


Violation of statute 
Mental pain 





About nine o’clock at night, White stopped 
defendant’s truck partially on the highway 
and went into the home of a Mr. Swinth 
to get a piece of meat. While the truck was 
so parked, an automobile owned by plain- 
tiff’s parents in which plaintiff was riding 
crashed into the rear of the truck. The 
driver of the automobile testified that he 
did not see the truck until he was not more 
than ten or fifteen feet from it, and that it 
had been unlighted. Rem. Revised Statutes, 
Volume 7A, Section 6360-110, makes it un- 
lawful for any person to stop a vehicle on 
the traveled portion of a highway when it is 
possible to stop off the paved highway un- 
less the vehicle is disabled in such a manner 
that it is impossible to avoid stopping and 
temporarily leaving it. At the point where 
the truck was parked, there was a bridge 
and driveway which would have permitted 
White to drive the truck completely off the 
highway. Having failed to comply with the 
statute, White was guilty of negligence. 
The trial court did not err in instructing 
the jury to consider the mental pain suffered 
by plaintiff as a result of the injury to his 
knee, which was broken in eight places 
and had an audible squeak, and resulted in 
a permanent disability. Judgment of the 
lower court entered on the verdict for plain- 
tiff was affirmed.—Green v. Floe et al. 
Washington Supreme Court, Department 
Two. August 7, 1947. 28 CCH Avurtomo- 
BILE Cases 144. 


O'Leary & Meyer, for Appellants. 


Wright, Booth & Beresford, Philip W. Schoel, 
for Respondent. 


SEMI-TRAILER TRUCK COVERAGE — 


(GEORGIA) 


e Construction of policy 
Denial of liability 
Bad faith 


One of the insured’s trucks collided with 
an automobile, whose driver recovered 4 
judgment against the insured. Thereatter 
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the insured brought an action against de- 
fendant insurer to recover the amount of the 
judgment and attorney’s fees because of its 
bad faith in declining liability and in refus- 
ing to defend the suit brought against him. 
Since the automobile policy under “Insur- 
ing Agreements” defined “automobile” as 
meaning the motor vehicle, trailer or semi- 
trailer described in the policy, the trial 
court correctly ruled as a matter of law that 
the semi-trailer truck was 
ered. Although the equipment was identi- 
fied in the policy as a truck, the insurance 
agent personally inspected the equipment 
and took the serial numbers for the purpose 
of writing the policy. No merit was found 
in the insurer’s contention that it was re- 
lieved of liability under the exclusion clause 
providing that the policy was not applicable 
while the automobile was being used to tow 
any trailer owned or hired by the insured 
and not coyered by like insurance in the 
company. Plaintiff, through .his attorneys, 
called the insurer’s attention to the specific 
provisions of its policy under which it was 
liable to plaintiff. Defendant was familiar 
with the policy, and it could be inferred 
that the company knew the circumstances 
surrounding the writing of the policy, in- 
cluding the fact that its agent saw the trucks 
and knew exactly the types of vehicles the 
policy was intended to cover and the par- 
ticular trucks plaintiff intended to insure. 
Judgment for plaintiff was affirmed.— 
American Casualty Company v. Callaway. 
Georgia Court of Appeals. September 6, 
1947, 28 CCH AvutomosiLe Cases 206. 

Matthews, Owens & Maddox, Rome, Georgia, 
for Plaintiff. 


Mitchell & Mitchell, 
Georgia, for Defendant. 


IMPLYING PERMISSIVE USE 


insured’s cov- 


W. H. Bolling, Dalton, 


(VIRGINIA) 


@ Omnibus coverage 
Personal mission to beer parlor 


Palmer, an employee of the truck owner, 
Was permitted to take the truck to his own 
home at night. The owner did not forbid 
Palmer to use the vehicle for his own pleas- 
ure and purposes. In fact, on occasions the 
owner saw Palmer using the truck to get 
groceries for himself. On the night in ques- 
tion Palmer drove the truck to Williams- 
burg on a personal mission. While there, 
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he met Wallace, who was also an employee 
of the truck owner, and invited him to go 
to a beer parlor. On the return trip Palmer, 
who was intoxicated and about to fall asleep, 
asked Wallace to drive for him. The col- 
lision with plaintiff’s automobile occurred 
soon afterward. Plaintiff recovered a judg- 
ment against Wallace and Palmer and then 
brought an action against the truck owner’s 
liability insurer to recover the amount of 
the judgment. Was Palmer legally using 
the truck with the implied permission of the 
owner-insured? Affirming the judgment 
for plaintiff, the court held that Palmer was 
covered under the omnibus clause of the 
policy, which is required by statute to be 
incorporated into every automobile liability 
policy sold in Virginia. The coverage was 
not restricted to the named insured, but 
was expressly intended to include “any per- 
son legally using or operating the motor 
vehicle with the permission, express or im- 
plied, of the owner.” The trial court’s con- 
clusion that the owner’s permission to 
Palmer to use the truck on his mission to 
the beer parlor ought to be implied, was 
well warranted by the evidence. Judgment 
for plaintiff was affirmed—State Farm Mu- 
tual Automobile Insurance Company v. 
Cook. Virginia Supreme Court of Appeals. 
September 3, 1947. 28 CCH AvtTomosILe 
CAsEs 181. 


Ashton Dovell, for Plaintiff in Error. 
R. T. Armistead, for Defendant in Error. 


PARTS MISSING 
FROM REPAIRED AUTO 


(TENNESSEE) 


@ Collision insurance 
Conversion by insurer 





After plaintiff's vehicle, which was cov- 
ered under a collision policy issued by de- 
fendant, was damaged in a wreck, the car 
was turned over to the attorney and repre- 
sentative of the insurance company for re- 
pair. When repaired, it was examined by 
a repair man on behalf of the insured and was 
returned to the garage which had made the 
repairs. The attorney for the insurer was 
notified that a number of parts were missing. 
A month later the insured tendered $50 in 
cash to the garage and demanded that his 
vehicle be delivered to him. When this de- 
mand was refused, the insured brought an 
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action against the insurer uader the policy 
for damage to the car and in a second count 
charged conversion of the vehicle. The jury 
returned a verdict for the insured in the 
amount of $2,000, which was reduced by 
remittitur to $1,200. The jury was war- 
ranted in finding that the automobile had 
been turned over to the garage by the at- 
torney, as agent of the insurer, for repairs; 
that the garage was the agent of the insurer 
in making such repairs; and that on the 
refusal of the attorney and the garage to 
deliver the car to the insured, the insurer 
was guilty of conversion. Defendant con- 
tended the verdict was excessive on the 
ground that the evidence showed that the 
value of the automobile immediately after 
the wreck was $600 and that if there had 
been a conversion, it had occurred when 
the automobile was delivered to the garage 
in its wrecked condition. The evidence 
sustained plaintiff’s version that the conver- 
sion had occurred after the automobile was 
repaired and when delivery was refused to 
plaintiff. Judgment for plaintiff was af- 
firmed.—Washington Fire and Marine In- 
surance Company v. Bonhart et al. Tennessee 
Court of Appeals, Western Section. Filed June 
27, 1947. 27 CCH Avtomosite CAsEs 912. 

Wils Davis, L. R. Featherstone, Eric Baben- 
dreer, Caruthers Ewing, Jr., Memphis, Ten- 
nessee, for Plaintiff in Error. 


William L. Allen, H. R. Ratcliff, Memphis, 
Tennessee, for Defendants in Error. 


PEAR CARGO DAMAGED 
WHEN TRAILER OVERTURNS 





(CALIFORNIA) 
e Insurer’s liability 
Rental agreement 


Plaintiffs’ cargo of pears was damaged 
when the semi-trailer on which it was being 
carried overturned on a curve. Defendant 
insurer denied liability under its cargo in- 
surance policy on the ground that plaintiffs 
had breached the insurance contract and for- 
feited their right to recover thereunder by 
their agreement with Brown, from whom 
they had rented the semi-trailer, to make 
the protection afforded by the policy avail- 
able to him. Thus, defendant’s right of 
subrogation against Brown was impaired. 
There was no evidence to support the trial 
court’s finding that plaintiffs had entered 
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into an oral agreement to make available to 
Brown the benefits and insurance coverage 
of the policy issued to them by defendant. 
Plaintiffs had told Brown that the insurance 
payments to be deducted from his earnings 
for use of his tractor and semi-trailer would 
be solely for the protection of plaintiffs and 
the shipper. Judgment for defendant was 
reversed.—Gargano et al. v. The Home In- 
surance Company. California District Court 
of Appeal, Second District, Division One. 
August 15, 1947. 28 CCH AvtTomoste 
CAsEs 162. 

McBiin & Morgan, Angus C. McBain, for Ap 
pellants. 

Stanley A. Phipps, for Respondent. 


SWERVING VEHICLE 
HITS PARKED CAR 


(CONNECTICUT) 


© Sudden turn of approacher 
Emergency 


Defendant was driving south at a speed 
of from twenty to twenty-five miles per 
hour, at night, on a wet pavement. Two 
cars were approaching from the opposite 
direction, one directly behind the other. 
Suddenly the second of the northbound au- 
tomobiles cut out to its left directly into 
the path of defendant’s car. In order to 
avoid a head-on collision, defendant auto- 
matically pulled sharply to his right and 
applied his brakes, but collided with the 
rear of a car parked at the curb. The acci- 
dent occurred in a congested residential 
district where cars were parked on each 
side of the street. Plaintiff insisted that 
defendant’s unlawful speed had caused the 
emergency and his subsequent prudent act 
could not nullify his primary negligence. 
“Certainly,” the court said emphatically, 
“we cannot say as a matter of law that a 
rate of speed of twenty to twenty-five miles 
per hour was improper under the circum- 
stances or that it constituted reckless oper- 
ation, having regard to the width, traffic 
and use of the highway and the weather 
conditions.” Judgment for defendant was 
affrmed.—Gross v. Rubbo et al. Connecti- 
cut Supreme Court of Errors. May 21, 
1947. 28 CCH Avtomonite CAsEs 90. 


Albert W. Hummel, for Plaintiff, Appellant. 


Joseph Brandon, David E. Fitzgerald, Jr. 
for Defendants, Appellees. 
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TRUCK DRIVER 
STOPS FOR REFRESHMENT 


(LOUISIANA) 


e Turn into approaching traffic 
Scope of employment 


Defendant’s truck driver made a left turn 
across the highway and into the path of 
plaintiff, who turned to his right in an un- 
successful attempt to avoid the accident. 
The car was overturned, and plaintiff was 
seriously injured. Louisiana courts have 
uniformly held that one may not make a left 
turn across a highway unless the turn can 
be made without danger to normal over- 
taking and oncoming traffic. Defendant 
contended that the driver was not within 
the scope of his employment at the time of 
the accident. The driver had carried some 
Tennessee walking horses, the property of 
defendant, from defendant’s plantation, and 
was on the return trip when the accident 
occurred. Defendant denied liability on the 
theory that the driver was making the turn 
from the main highway into a night club 
for the purpose of securing refreshments 
and had, therefore, deviated from his em- 
ployer’s business. Regardless of the plans 
of the driver, however, no substantial devia- 
tion had in fact occurred. The truck was 
still on the main road along the shortest 
route back to the home plantation. Judg- 
ment for plaintiff was affirmed.—Bonstaff v. 
Hawkins et al. Louisiana Court of Appeal, 
Second Circuit. June 3, 1947. 28 CCH 
AUTOMOBILE CASES 12. 

Earl Edwards, C. E. Laborde, Jr., Marksville, 
Loulsiana, for Defendants, Appellants. 


Maxwell J. Bordelon, Marksville, Louisiana, 
for Plaintiff, Appellee. 


CHILD DARTS 
IN FRONT OF TAXICAB 





(KENTUCKY) 
@ Unavoidable accident 


As defendant’s taxicab was passing through 
the intersection at a speed of ten miles per 
hour, a car going in the same direction passed 
the cab. The seven and one-half-year-old 
plaintiff darted from behind the passing car 
in front of the taxicab. The driver, who 
was looking straight ahead, stopped his cab 
within eight or ten feet after the accident. 
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Plaintiff contended that by keeping a proper 
lookout the taxi driver could have seen the 
child in time to prevent the accident, and 
that he was entitled to have his case sub- 
mitted to the jury under the last clear 
chance doctrine. Had the taxi driver seen 
the child in the middle of the street, he 
could have done nothing to prevent the ac- 
cident. He could not have anticipated that 
the boy would suddenly dart from behind a 
passing car into the path of the cab. Even 
if the cab driver had seen the boy in the 
street and had stopped his cab, his act 
would not have averted the accident, as the 
child would have run into the taxi when 
he darted from behind the passing car. 
Judgment for plaintiff was reversed with 
directions that should the evidence be the 
same on another trial, the court should di- 
rect a verdict for defendant.—Louisville 
Taxicab Company v. Warren, etc. Ken- 
tucky Court of Appeals. June 13, 1947. 28 
CCH AUTOMOBILE CASEs 19. 

Robert L. Page, Bertram C. Van Arsdale, 
Louisville, Kentucky, for Appellant. 


Robert Hubbard, Stanley Briel, 
Kentucky, for Appellee. 


SYNCHRONIZED SIGNALS FAIL 

(ILLINOIS) 
@ Railroad-crossing collision 

Implied assurance of safety 


The night was foggy. Lights could be 
seen for a distance of fifty feet and un- 
lighted objects for approximately ten feet. 
The Spoo automobile reached the intersec- 
tion as the green light was showing. Spoo 
was familiar with this crossing and knew 
that the railroad had synchronized the signals 
at the highway crossing and the railroad 
crossing. When the car came within ten 
feet of the southbound tracks, the move- 
ment of the train was first observed. Spoo, 
unable to stop the car, ran into the side of 
the train. Spoo was killed and plaintiffs 
were injured. The crossing was an espe- 
cially dangerous one. A heavily traveled 
state highway, and then a short space be- 
tween the highway and a railroad track had 
to be crossed; if not warned, a traveler 
could be trapped in a place of danger. De- 
fendant claimed as a matter of law that it 
did not have a duty to the traveling public 
to give warning of a train upon the cross- 
ing. Although this is true as a general prin- 
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ciple, it did not apply to this situation. By 
permitting the synchronizing of the signals 
at the highway crossing and at the railroad 
crossing, defendant invited the public to cross 
its tracks when the lights were green to the 
west of the highway, and undertook to warn 
the public that it should not cross the tracks 
when the lights to the west of the highway 
were red. The invitation to cross was ac- 
companied by an implied assurance of safety. 
Judgment for plaintiffs was affirmed.— 
Langston et al. v. Chicago and North West- 
ern Railway Company. Illinois Supreme 
Court. September 18, 1947. 28 CCH Av- 
TOMOBILE CASES 227. 


Nye F. Morehouse, Lowell Hastings, James 
B. O’Shaughnessy, Chicago, Illinois, for Appel- 
lant. 

Snyder & Clarke, Gerald C. Snyder, Wauke- 
gan, Illinois, for Appellees. 


OCCUPANT JUMPS 
FROM STALLED CAR 


(MISSISSIPPI) 


@ Condition of railroad crossing 
Fright and nervous shock 





Plaintiff sought to recover for damages, 
allegedly the result of fright and nervous 
shock, which she sustained while a guest in 
a car operated by her sister over defend- 
ant’s railroad tracks. The car allegedly 
struck a hole in the crossing and stalled, 
and the occupants jumped to safety just 
before the car was struck by defendant’s 
train. Plaintiff subsequently suffered a mis- 
carriage. The declaration charged that a 
cavity, four or five inches in depth, in the 
track had caused the automobile to stall. 
Photographs taken by a qualified photog- 
rapher, however, failed to reveal any hole 
that would prevent the crossing from being 
reasonably safe for the use of the traveling 
public. The facts were not sufficient to 
raise an issue for the jury or to sustain a 
verdict for plaintiff. Judgment for plaintiff 
was reversed and judgment rendered for 
defendant.—Illinois Central Railroad Com- 
pany v. Gatis. Mississippi Supreme Court. 
September 22, 1947. 28 CCH AUTOMOBILE 
Cases 223. 


Cowles Horton, Grenada, Mississippi; Charles 
A. Helsell, Jesse E. Johnson, Jr., Vernon W. 
Foster, Lucius F. Burch, Jr., Memphis, Ten- 
nessee, for Appellant. 

W. B. Nichols, A. M. Carothers, W. H. Fedric, 
Grenada, Mississippi, for Appellee. 
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CHILD CONCEALED 
BEHIND TRUCK TOOLBOX 


(VIRGINIA) 


e Wrongful death action 
Failure to discover child 
Expired driver’s permit 





The driver of defendant’s wrecking truck 
performed an errand for his employer, and 
on his return deviated from the direct route 
in order to stop at his sister’s home to pro- 
cure a tire for his personal car. His sister’s 
three small boys came out to meet him and 
immediately climbed the truck. The boys’ 
mother and their uncle ordered them to the 
backyard. The two older boys obeyed, but 
the six-year-old decedent, unobserved by his 
mother or uncle, returned to the truck and 
crouched down behind the cab, concealing 
himself between the toolbox and a plank. 
After looking to the rear, the driver started 
off at a moderate speed. He had proceeded 
but a short distance when the child fell off 
the truck and was killed. The truck driver's 
negligence in operating the vehicle at a time 
when his permit had expired, while negli- 
gence per se, was nota proximate cause of 
the child’s death. Evidence of any causal 
connection was entirely lacking. Nor was 
defendant’s driver guilty of negligence in 
failing to discover the presence of the boy 
on the vehicle before starting. “A driver 
is under no legal obligation to make a 
search around and under his car lest a child 
too young for discretion and undirected by 
parents has tucked himself away in an ob- 
scure place beyond the casual and conven- 
ient notice of the driver.” Judgment for 
defendant was affirmed.—White, Admx. v. 
Edwards Chevrolet Company, Inc.  Vir- 
ginia Supreme Court of Appeals. Septem- 
ber 3, 1947. 28 CCH Avtomosite Cases 200. 

S. H. Sutherland, E. D. Vicars, for Plaintiff 


in Error. 
Fred B. Greear, for Defendant in Error. 


DRIVER SWERVES 
WHEN DRAG LINK BREAKS 


(GEORGIA) 


@ Speed on gravel road 
Gross negligence 





Plaintiff was injured when defendant 
driver lost control of her car and crashed 
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into the car which he was driving. The ac- 
cident occurred on a gravel county road. 
Plaintiff testified that he had seen defend- 
ants’ car coming at an estimated speed of 
fifty miles per hour and had pulled over 
until his wheels were off the road and came 
to a standstill, and that as defendant driver 
neared him, she ran over a small ridge of 
gravel, swerved to the left and collided with 
his car. Plaintiff charged gross negligence 
in the operation of the vehicle, and the jury 
returned a verdict in his favor. On appeal, 
defendants contended that the drag link, 
which controls the steering of the vehicle, 
had broken just as defendant wife was 
approaching plaintiff's car, and that the acci- 
dent, therefore, was unavoidable. They fur- 
ther argued that they could not have known, 
by the exercise of ordinary care, that the 
drag link was to come off. Defendant 
wife testified that before her car started 
across onto plaintiff's side of the road, she 
did not notice anything wrong with the 
steering of the car. The court was of the 
opinion that this testimony would lend some 
color to an inference that the sudden strik- 
ing of the rock pile had an effect on the 
steering apparatus. From the evidence be- 
fore it, the jury could reasonably conclude 
that any trouble to the drag link, to or any 
part of the steering gear, had resulted from 
the striking of the rock pile which caused 
the sudden swerve. Judgment for plaintiff 
was affirmed.—Humphries et al. v. Gray. 
Kentucky Court of Appeals. June 17, 1947. 
27 CCH AvuTomosILe Cases 1136. 

a T. King, Cadiz, Kentucky, for Appel- 

ts. 


John O. Hardin, Hopkinsville, Kentucky, for 
Appellee. 


CHILD FALLS 
FROM RUNNING BOARD 


(NEW HAMPSHIRE) 


@ Driver’s knowledge of danger 


Defendant’s truck driver had stopped op- 
posite an alley on Auburn Street. The en- 
tire job of delivering oil, winding in the 
hose and collecting the money at the house 
took five minutes. Plaintiff’s five-year-old 
son, Gerard, and two other small boys were 
playing in the alley and on the sidewalk. 
\s they followed the driver into the alley 
When he connected the hose with the in- 
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take, the driver noticed the boys. Gerard’s 
ten-year-old brother, in charge of a patrol 
of children, was passing by after the morn- 
ing session of school. When he saw Gerard 
start to sit on the right running board of 
the truck, he told him, “Get out of there,” 
and continued with the patrol toward his 
house. At that time a man was cranking in 
the hose. Later Gerard’s brother looked 
back and saw the man going up the stairs, 
but did not see Gerard. Looking a third 
time, the brother saw Gerard sitting on the 
running board. The man was not in sight. 
After collecting his pay, the driver entered 
the cab from the left side of the truck and 
drove off. He had gone but a short distance 
when he heard a thump, stopped the vehicle 
and saw Gerard lying in the street. Gerard 
either had fallen from the running board or 
had attempted to get off the moving truck, 
and was run over by the rear wheel. There 
was evidence for the jury to weigh from 
which it could reasonably find that Gerard 
had been on the running board when he 
should have been seen by the driver. De- 
fendants were not entitled to have their 
motions for nonsuits and directed verdicts 
granted, and judgment for plaintiff was 
affirmed.—Marcoux, Admr. v. Collins et al. 
New Hampshire Supreme Court. June 3, 
1947. 27 CCH AvutomosiLe Cases 758. 


Chretien & Craig, for Plaintiff. 


Murchie & Murchie, Irving H. Kennedy, 
Alexander Murchie, for Defendants. 


AMBULANCE PASSENGER 
LANDS ON HIGHWAY 


(TENNESSEE) 


@ Fall out of door 
Cause of accident 


Plaintiff was accompanying her daughter 
to the hospital in defendant’s ambulance. 
While the ambulance was going around a 
curve, plaintiff and her son-in-law attempted 
to exchange seats. He walked to the rear 
seat and plaintiff walked to the front seat. 
When plaintiff started to sit down, she fell 
against the side door, which flew open, and she 
fell out on the highway. No one in the ambu- 
lance saw her fall. Just how the accident 
had occurred was a matter of speculation 
and conjecture. There was no evidence of 
negligent speed, or of any defect in the door, 
the handles or the latches. The accident 
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could have been caused by the negligence 
of defendant’s driver in failing to fasten the 
door securely, or by plaintiff’s falling against 
the handle of the door. The evidence af- 
forded no more probability for the former 
than for the latter of these suppositions. 
The verdict and judgment for plaintiff was 
set aside and the action dismissed.—Everett 
v. Evans. Tennessee Court of Appeals. 
August 30, 1947. 28 CCH AUTOMOBILE 
Cases 169. 

George S. Buckner, Murfreesboro, Tennessee, 
for Plaintiff. 


Manier & Crouch, Nashville, Tennessee, for 
Defendant. 


DROWSY DRIVER 
OVERTURNS TRUCK 


(CONNECTICUT) 


e@ Guest injured 
Wanton and reckless misconduct 


Plaintiff was riding in the cab of defend- 
ant’s tractor-trailer truck, upon the invita- 
tion of defendant’s driver. While plaintiff 
was asleep, the driver lost control because 
of drowsiness. The truck struck an electric 
light pole and a fire hydrant, and overturned. 
About an hour and a half after the driver 
had stopped at a tavern for two or three 
glasses of beer, he drove through a red traf- 
fic light without stopping. Somewhat later, 
when plaintiff awoke as the truck swerved 
to the right of the road, the driver’s head 
was bowed. Plaintiff shouted to him to ask 
whether he was sleeping or had been drink- 
ing, and whether he wanted to pull over and 
go to sleep for a while. But the driver an- 
swered that the incident had been due to 
pain in two injured fingers in his right 
hand, that he was two and one-half hours 
late and wanted to keep going, and that he 
was all right. After remaining awake for 
some time plaintiff again went to sleep. 
During a later stop at a gasoline station, 
plaintiff observed the driver as he walked 
about and concluded that he was “perfectly 
all right.” A few minutes later plaintiff 
again went to sleep and did not awaken 
until the accident occurred. The trial court’s 
finding that defendant’s driver was drowsy 
and realized his condition, afforded a proper 
and sufficient basis for its conclusion that 
the driver was guilty of reckless and wanton 
misconduct in continuing to operate the 
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truck. It was further warranted in conclud- 
ing that plaintiff did not assume the risk of 
his injuries—Kakluskas v. Somers Motor 
Lines, Inc. Connecticut Supreme Court of 
Errors. August 20, 1947. 28 CCH Avutomo. 
BILE CASES 170. 


Joseph V. Fay, Jr., Harrison D. Schofield, for 
Defendant, Appellant. 
William M. Harney, 


Francis J. Fahey, for 
Plaintiff, Appellee. 


WRECKED AUTO 
SOLD FOR SALVAGE 


(OKLAHOMA) 


e Insurer’s right of appraisal 
Damages 
Actual cash value v. OPA ceiling 


The automobile covered by defendant in- 
surer under a collision policy was destroyed 
in a collision with a train. The insured was 
seriously injured and confined to the hospital 
for ninety days. The day after the accident 
his parents sold the wrecked car as salvage 
for $50 and one of the tires for $21. Under 
the policy terms, either party had the right, 
on written demand, to have an appraisal 
made of the loss; the company, however, 
made no such demand. Defendant was not 
in a position to complain of a lack of ap- 
praisal and the loss of its right to take the 
car at its appraised value, it introduced no 
evidence tending to establish that the value 
of the car after the collision was more than 
the sum for which it was sold, and the ad- 
juster knew that the car had been sold as 
salvage and made no objection to the sale. 
With reference to the insurer’s contention 
that the judgment for $950 was excessive, 
the court declared that the OPA ceiling price 
did not control the settlement of a loss cov- 
ered by an insurance policy. “Where ceiling 
prices as fixed under OPA do not properly 
reflect ‘actual cash value’ of the automobile 
in March, 1945, at the time it was destroyed, 
the actual cash value of such automobile... 
is the price paid by the insured on May ], 
1944, just prior to the establishment of ceil- 
ing prices, in the absence of evidence of the 
actual condition of the automobile to estab- 
lish that such a value is unfair or unreason- 
able.” Therefore, the insured was entitled 
to recover $900, the purchase price, less $50, 
as provided in the $50 deductible clause, 
and less the $71 which the insured realized 
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from the sale of the wreckage and tire. 
Judgment for plaintiff was affirmed on con- 
dition of remittitur—The Connecticut Fire 
Insurance Company of Hartford, Connecti- 
cut v. Youngblood, etc. Oklahoma Supreme 
Court. September 9, 1947, 28 CCH AutTomo- 
BILE CASES 207. 

Rittenhouse, Webster, Hanson & Rittenhouse, 
Oklahoma City, Oklahoma, for Plaintiff in Error. 


Little & Hamill, James C. Hamill, Reuel W. 
Little, Madill, Oklahoma, for Defendant in 
Error. 


AGENT IS INSURER'S SERVANT 


(GEORGIA) 


e Respondeat superior 
Wrongful death 


Rainwater, an agent of defendant insur- 
ance company, was authorized to take ap- 
plications for industrial life policies within 
a prescribed area in Marietta and Smyrna, 
and for ordinary life policies anywhere with- 
in the State of Georgia. He also collected 
weekly premiums on industrial policies in 
force within a prescribed “debit” area. On 
Saturday Rainwater spent the morning in 
the company’s office, and in the afternoon 
drove to Roswell, Georgia, to call on a 
prospect for ordinary life insurance. Upon 
his return he decided to go to the office to 
obtain some forms for reviving policies which 
had lapsed in his “debit,” since he intended to 
see the policyholders that evening. En route 
to the office he struck and fatally injured 
plaintiff's husband. 

Was Rainwater an independent contrac- 
tor or the servant of the company? The 
written contract of employment, under which 
Rainwater agreed to comply with “all the 
company rules and regulations now in effect 
or subsequently established,” provided that 
his commissions were to be computed on 
fixed percentages promulgated by the com- 
pany from time to time and subject to change 
without notice. The contract acknowledged 
the company’s right to revoke the agency 
contract at its pleasure upon one week’s 
notice, and indicated a master-servant rela- 
tionship under which Rainwater was sub- 
Ject to the control, supervision and direction 
ot the company. There was oral testimony 
that Rainwater was instructed by the superin- 
tendent and guided by the company manual 
in the performance of his duties, that he 
was required to report once a week at the 
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office, where he turned in all monies received 
and where his accounts were made up, and 
that he was not employed to do any certain 
piece of work, but rather to act generally 
as a representative of the company in mak- 
ing weekly collections on the “debit” as- 
signed to him and as an agent for the sale 
of industrial or ordinary life contracts. This 
testimony also tended to show that the man- 
ner in which Rainwater pursued his duties 
was prescribed by the company. The jury 
was justified in finding that Rainwater was 
the servant of the insurance company, cer- 
tainly as to the performance of his work in 
the handling of his “debit.” Judgment for 
plaintiff was affirmed.—Gulf Life Insurance 
Company v. McDaniel et al. Georgia Court 
of Appeals. July 15, 1947. 27 CCH Aurto- 
MO3ILE CASES 1146. 

Smith & Long, T. J. Long, Joseph A. Tindall, 


Richard Maxwell, Atlanta, Georgia, for Plain- 
tiff. 


Dorsey & Hames, Gordon B. Gann, Marietta, 
Georgia, for Defendants. 


FATHER USES SON'S CAR 


(CALIFORNIA) 


e “Drive other cars” coverage 
“‘Member of household” construed 





The insured, under a standard form auto- 
mobile policy, was operating his son’s car 
when he was involved in a collision in which 
one Island was injured. Island recovered 
a judgment against Cave and then brought 
an action against the automobile insurer un- 
der the extended coverage provisions of the 
policy. This portion of the policy provided 
the insured with coverage while operating 
any other automobile, but excluded “any 
automobile owned in full or in part by, reg- 
istered in the name of, hired as part of a 
frequent use of hired automobiles by, or 
furnished for regular use to, the named in- 
sured or a member of his household.” The 
perplexing question before the court was 
whether a married son who had resided with 
his father prior to his enlistment in the 
armed forces was a member of the father’s 
household while serving in the armed forces. 
A person’s domicile or legal residence is in 
no way affected by his enlistment in the 
armed forces. The court consulted Webster, 
and found household defined as “those who 
dwell under the same roof and compose a 
family; a domestic establishment.” Con- 
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sulting other decisions, the court found that 
in Moore Shipbuilding Corporation v. Indus- 
trial Accident Commission, 185 Cal. 200, 207, 
296 P. 257, it was said that “‘the word is 
variously used to designate people gener- 
ally, who live together in the same house, 
including the family, servants and boarders, 
or it may be used as including only mem- 
bers of the family relation. It is probable 
that the two terms are coupled together in 
this statute to indicate that they are used 
synonymously, the “family” to include only 
those of the household who are thus inti- 
mately associated, the household to exclude 
those of the family not living in the home.’ 
; it is a cardinal rule of interpretation 
that where a provision of an insurance pol- 
icy is susceptible of two constructions, it 
should be construed most strongly in favor 
of the policyholder. This rule requires the 
conclusion that Cave, Jr. was not a member 
of his father’s household at the time of the 
accident involving Island.” The order grant- 
ing the insurer’s motion for a new trial was 
reversed, and the judgment for the insured 
was affirmed.—Island v. Fireman’s Fund 
Indemnity Company et al. California Su- 
preme Court. September 8, 1947. 28 CCH 
AUTOMOBILE CASEs 233. 

James G. Quinn, Jr., John J. Healy, Jr., for 
Plaintiff, Appellant. 


Bronson, Bronson & McKinnon, E. H. Chap- 
man, for Defendants, Appellants. 


TRUCK BREAKS POWER POLE 


(MASSACHUSETTS) 


e Passenger electrocuted 
Power company’s liability 





Plaintiff's intestate was riding in a truck 
owned by defendant and driven by one of 
its employees, who had no authority to in- 
vite the decedent to ride with him. While 
rounding a curve, the truck left the road 
and broke off a pole on which electric wires 
were strung. The decedent was electro- 
cuted when he put his foot on the running 
Defendant power company operated 
a substation about a mile and a half away. 
The pole with which the truck collided was 
carrying a tap line consisting of three wires, 
ineffectively insulated, from feeder number 
two. On the morning of the accident one 
of the switches opened, and shut off the 
power on this feeder. This indicated to the 
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substation operator that there was trouble 
somewhere on the line. Pursuant to com- 
pany rule, the operator allowed the current 
to remain off for two minutes. When the 
feeder was re-energized the automatic switch 
did not reopen. One of the broken wires of 
the three-phase circuit came in contact with 
the ground, and another broken wire came 
in contact with the metal body of the truck. 
The tires were sufficient insulation to pre- 
vent the circuit from being closed; and when 
plaintiff, with one foot on the ground, put 
the other foot on the running board, he com- 
pleted the circuit. The operator knew that 
the circuit breaker had opened and that 
trouble existed somewhere on the feeder, 
He also knew that failure to re-energize the 
line would cause no serious interruption of 
service. Tests would have revealed the break 
and its approximate location. Plaintiff was 
entitled to go to the jury, which would have 
been warranted in concluding that the power 
company was negligent in re-introducing 
current into the feeder when it knew or 
ought to know of the trouble on the line 
which might endanger persons in the vicin- 
ity, or in not equipping its station with the 
necessary apparatus to discover the cause 
and place of the trouble with greater accu- 
racy. Plaintiff’s exceptions to the direction 
of a verdict for the power company were 
sustained. Plaintiff’s exceptions to the di- 
rection of a verdict for the truck owner were 
overruled since the driver was not acting 
within the scope of his employment when 
the decedent was killed—Edgarton, Admr. 
v. H. P. Welch Company. Massachusetts 
Supreme Judicial Court. Middlesex. Sep- 
tember 11, 1947. 28 CCH AUToMoBILE CASEs 
218. 


T. M. Banks, Jr., J. A. Perkins, for Plaintiff. 

R. N. Daley, for Defendant New England 
Power Company. 

Cc, R. Flood, 
Company. 


for Defendant H. P. Welch 


TRUCK BLOCKS TRAFFIC 
AT CROSSING 


(CALIFORNIA) 
e Interurban crossing collision 


An eyewitness gave the following account 
of the accident. The decedent was approach- 
ing the interurban crossing second in a line 


of cars. While the train was far enough 
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away to enable the decedent to cross the 
tracks in safety, a truck ran through the 
stop sign, blocked the path of the car ahead 
of the decedent and caused him either to 
stop on the tracks, or almost to stop, long 
enough for the oncoming train to collide 
with his car. In spite of the fact that it 
was approaching a heavily. traveled inter- 
section crossed by a line of cars, the train 
continued to increase its speed without 
giving a warning until it was fifty to seventy- 
five feet from the crossing. It was a rea- 
sonable inference that the decedent would 
have crossed safely had the truck not vio- 
lated the law by not observing the stop 
sign and thereby creating an unexpected 
hazard. This, together with the negligence 
of the operator of the train, caused the ac- 
cident. The motorman ordinarily would be 
under no duty to stop, slow down or other- 
wise change the operation of his train in 
approaching the crossing, but in view of the 
line of traffic over the tracks and the on- 
coming truck blocking the line of traffic, it 
was for the jury to determine whether or 
not it constituted negligence for the train 
to approach the crossing at an ever-increas- 
ing speed reaching thirty miles per hour, 
without giving any warning until fifty to 
seventy-five feet away. The decedent had 
a right to assume that the truck driver 
would obey the law and halt at the stop 
sign. Judgment n. o. Vv. was reversed with 
directions to enter judgment on the verdict 
for plaintiff—Docherty v. Key System et al. 
California District Court of Appeal, First 
District, Division One. July 21, 1947. 28 
CCH AUTOMOBILE CAsEs 144. 

Nichols & Richards, Milo E. Ayer, Stanley C. 
Smallwood, for Appellant. 


Donahue, Richards & Hamlin, Arthur E. 
Snugden, Bryant M. Bennett, for Respondents. 


HIGHWAY TRAFFIC BLOCKED 
(INDIANA) 
@ Rear-end collision 


The weather was foggy, the pavement was 
damp, and visibility was limited to 100 or 


200 feet. Plaintiff and a companion, driv- 
ing north on the highway south of Morocco, 
were following two of defendant’s trucks. 
Two or three miles south of Morocco plain- 
tiff passed the second of the trucks. Just 
north of Morocco an accident involving other 
vehicles had occurred, and the highway was 
blocked. The truck ahead of plaintiff’s car 
stopped, and plaintiff stopped about five or 
six feet behind it. One minute later the 
second truck crashed into the rear-end of 
plaintiff's car and pushed it into the rear 
of the first truck. Defendant appealed from 
the judgment for plaintiff, contending that the 
trial court erred in refusing to instruct 
the jury that it was unlawful for a motor 
vehicle to be driven to the left of the center 
in overtaking another vehicle unless the left 
side was clearly visible and free of oncom- 
ing traffic, and that in any event the vehicle 
must return to the right-hand side of the 
road before coming within 100 feet of any 
vehicle approaching from the opposite di- 
rection. This instruction embodied the pro- 
visions of Section 47-2014, Burns’ 1940 
Replacement. It was defendant’s theory that 
plaintiff did not have clear visibility, that 
the roadway was not free from traffic, and 
that he did not return to the right-hand side 
of the road before coming within 100 feet 
of vehicles approaching from the opposite 
direction at the time he passed the second 
truck. The evidence was undisputed that 
no vehicle was approaching from the oppo- 
site direction because the highway was blocked 
by the other accident. The trucks were 
traveling at an unreasonable speed, in view 
of the weather conditions and the traffic on 
the road. Judgment for plaintiff was af- 
firmed.—Gumz v. Campbell, Jr., etc. Indi- 
ana Appellate Court. June 11, 1947. 28 
CCH AvuTomosite Cases 90. 

Edward J. Ryan, Valparaiso, Indiana; Louis 
A. Reidelbach, Winimac, Indiana, for Appellant. 


E. Miles Norton, Crown Point, Indiana; James 
Chester, Valparaiso, Indiana; Jesse W. Gam- 
mon, 905 Fletcher Trust Building, Indianapolis, 
Indiana, for Appellee. 
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Taillights on Pedestrians Proposed 


Last January the Kansas legislature had a bill for consideration which would 
have required every pedestrian crossing a highway or street after dark to wear 
a taillight. 
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CONCEALMENT 
OF PRIOR CRIMINAL RECORD 


(NEW YORK) 


e@ Inland marine insurance 
Salesman’s floater policy 


In defense to plaintiff’s suit upon a sales- 
man’s floater policy, the insurer asserted 
that plaintiff had deliberately concealed a 
previous criminal record which would have 
prevented the insurer, had it known of it, 
from issuing the policy. Apart from the 
testimony that he had informed 
defendant’s underwriter about plaintiff's 
criminal record, the increase in premium 
from three to four per cent and the inclusion 
of a twenty per cent deductible clause were 
much more consistent with plaintiff’s asser- 
tion that these changes resulted from the 
disclosure of the criminal record rather than 
with defendant’s claim that they were caused 
by a comparatively small loss of $357.50 
upon the first policy. Furthermore, the 
information alleged to have been concealed 
was readily available in reports issued by 
credit agencies. 


broker's 


Answering the insurer's argument that the 
policy was governed by rules applicable to 
marine insurance, the court stated: “The 
marine rule which calls for the disclosure 
of all facts material to the risk has a sound 
logical basis when one considers that the 
insurer has not the opportunity of inspection 
of a vessel, particularly where the vessel is 
in a foreign port. 
does not exist when dealing with the ordi- 
nary floater policy. In inland marine poli- 


The same consideration 


cies the ordinary rule adopted with regard 
to fire policies should apply, namely, that 
‘Concealment is the designed and intentional 
withholding of any fact material to the risk 
which the insured in honesty and good faith 
ought to communicate to the underwriter. 

If fraud is absent, the insured may 
remain silent in respect to many matters 
concerning which the underwriter fails to 
question him.’” There was no fraudulent 
concealment which would warrant voidance 
of the policy, and the insurer’s counterclaim 
was dismissed.—Stecker v. American Home 
Life Assurance Company. New York Su- 
preme Court, New York County, Trial 
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Term. July 17, 1947. 6 CCH Fire Anp 


CasuaLTy Cases 460. 


WINDSTORM COVERAGE 





(NEW YORK) 


e Wind-driven water exclusion 
Sufficiency of evidence 


The insured’s policy covered loss by wind- 

storm, but excluded loss caused directly or 
indirectly by “(a) frost or cold weather 
or (b) snowstorm, tidal wave, high water or 
overflow, whether driven by wind or not.” 
Also excluded was loss to the interior of the 
building or insured property in the building 
caused “(a) by rain, snow, sand or dust, 
whether driven by wind or not, unless the 
building insured or containing the property 
insured shall first sustain an actual loss to 
roof or walls by the direct force of wind.” 
The insurer moved to dismiss the insured’s 
complaint and also moved for a directed 
verdict. The court said: “The complaint 
placed upon plaintiff the burden of sustain- 
ing by a fair preponderance of the evidence 
that the damages alleged to have been in- 
curred were due to windstorm. Viewing 
the evidence in the entire case I am forced 
to the conclusion that plaintiff has totally 
failed to sustain this burden of proof. 
The jury must not be left to mere con- 
jecture or speculation, and a bare possibility 
that the house was damaged by wind is not 
sufficient. When the precise cause of a hap- 
pening is left to conjecture and may be as 
reasonably attributed to a condition for 
which no liability attaches as to one for 
which it does, then plaintiff is not entitled 
to recover, and the evidence should not be 
submitted to the jury. When a trial 
court concludes that a verdict in favor of 
plaintiff must be set aside as unsupported 
by sufficient evidence, it is its duty to direct 
a verdict for defendant or a nonsuit.” Ac- 
cordingly, the insurer’s motion for a directed 
verdict was granted and the jury instructed 
so to render its verdict.—Perito v. Northern 
Insurance Company of New York. New 
York Supreme Court, Trial Term, New 
York County. March 28, 1947. 6 CCH 
Fire aNp Casuatty Cases 461. 

Milo O. Bennett, William Otis Badger, for 
Plaintiff. 


Frederick C, Pitcher, for Defendant. 
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SPIRITS DISAPPEAR FROM TRUCK 


(TEXAS) 


e@ Theft insurance 
Sufficiency of evidence 


Eighty-four cases of whisky were loaded 
onto plaintiff's motor truck at Dallas, Texas, 
for transportation to Kilgore. When the 
truck arrived at its destination, it was dis- 
covered that twenty-five cases were missing. 
Plaintiff recovered in the trial court against 
defendant insurer under a policy covering 
theft of merchandise while in the possession 
ot plaintiff for transportation over his motor 
freight lines. Defendant challenged the 
sufficiency of the evidence to support the 
jury’s finding that the loss of the cases was 
the result of a theft. Plaintiff’s dock super- 
intendent at Dallas and his helper both testi- 
fied that they had counted and recorded the 
cases as they were transferred from plain- 
tiff’s pick-up truck to the line truck. The 
driver testified that at no time when the 
truck was stopped during the trip did any 
person go near it or have an opportunity 
to open and remove anything from it. It 
was certain that while the commodity con- 
sisted of spirits, it did not disappear without 
the aid of human hands. The same quantum 
of proof is not required as in a criminal 
prosecution for theft. The court found no 
merit in defendant’s contentions that the 
whisky could have been shipped to some 
other point than Kilgore, that the tailgate 
of the truck was improperly fastened and 
the whisky fell out, or that the twenty-five 
cases were loaded onto a different truck, 
since the testimony clearly revealed the con- 
trary. The evidence, although circumstan- 
tial, was much more than a scintilla and 
was sufficient to raise more than a mere 
surmise that a theft had been committed. 
A reasonable connection between the estab- 
lished facts and the loss was fairly shown, 
and judgment for plaintiff was affirmed.— 
Aetna Insurance Company v. English, d.b.a. 
Red Ball Motor Freight Lines. Texas 
Court of Civil Appeals, Fort Worth. Sep- 
tember 19, 1947. 6 CCH Fire AND CASUALTY 
CASEs 463. 


Bailey & Milam, Tom §. Milam, Dallas, Texas, 
for Appellant. 

Rawlings, Sayers & Scurlock, Nelson Scur- 
lock, Reagan Sayers, Fort Worth, Texas, for 
Appellee. 
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Page 
Crew Life and Injury Insurance—Sea- 
man drowned—W arlike operation v. 
marine peril (N. Y.) 939 
Group Insurance—C onversion—Change 
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ment (Iil.) 943 
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of materiality (N. Y.) 941 
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Rival Claimants . 
Change of beneficiary—Intent (Ohio) 
943 
Gift of policy—Sufficiency of evi- 
dence (Tex.) 940 
Sickness Benefit Policy—Vexatious 
refusal to pay (Mo.) 939 
Total and Permanent Disability—Sal- 
ary increase (S. C.) 938 


Total Disability—Validity of release 
—Bona fide dispute (Mo.) 
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INCREASE 
OF DISABLED INSURED’S SALARY 


(SOUTH CAROLINA) 


e@ Total and permanent disability 
Cessation of benefits 
Declaratory judgment 


In April, 1931, the insured became ill 
from a bone infection, known as osteomyeli- 
tis, of the knee joint and was confined to his 
bed for ten months. The insurer paid disa- 
bility benefits only after suit was instituted 
on the policy, which provided for payments 
in the event the insured became totally and 
permanently disabled to such an extent that 
he was rendered wholly and permanently 
unable to engage in any occupation or per- 
form any work for any kind of compensa- 
tion of financial value. The suit resulted in 
a holding that the insured was permanently 
disabled. No appeal was taken from the 
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judgment. In January, 1944, the insurer 
again ceased payments and instituted a de- 
claratory judgment action for the purpose 
of determining its further liability for addi- 
tional payments under the policy. Since the 
prior judgment, the insured, who had been 
employed by the South Carolina Tax Com- 
mission, had received an increase in salary, 
not because of any improvement in his 
physical condition, but because of general 
increases made by the General Assembly 
for state employees. The opinion of the 
chairman of the Tax Commission that the 
insured’s condition had improved since 1942, 
was based on reports and superficial ob- 
servations made to him. On the other hand, 
the testimony of the insured’s physician, 
who had examined and treated the insured 
once every three weeks for a long period o! 
time, that the insured had not improved 
and that even the use of penicillin had been 
without lasting benefit, was based on his 
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knowledge of the actual condition. The in- 
surer failed to sustain the burden of proving 
a change for the better in the insured’s 
condition, and consequently the prior judg- 
ment was res judicata of the issue of perma- 
nent disability. Since there was no issue for 
submission to the jury, the trial judge prop- 
erly granted the insured’s motion for a di- 
rected verdict.—The Prudential Insurance 
Company of America v. Cannon. South 
Carolina Supreme Court. September 4, 1947. 
12 CCH Lire Cases 818. 

Clarke W. McCants, Columbia, South Caro- 
lina, for Appellant. 


Clint T. Graydon, Columbia, South Carolina, 
for Respondent, 


SEAMAN SWEPT OVERBOARD 





(NEW YORK) 


© Crew life and injury policy 
“Warlike operations” v. marine peril 


While proceeding in convoy from Hali- 
fax, Nova Scotia, to Murmansk, Russia, the 
5. S. Africander was torpedoed and sank. 
The insured, a crew member, was taken 
aboard a lifeboat, from which he was trans- 
ferred to a mine sweeper, to a small coastal 
rescue vessel, and ultimately to a British 
destroyer. While it was dark and the sea 
very rough, a general alarm was sounded, 
and the destroyer searched the sea unsuc- 
cessfully for one-half hour before proceed- 
ing to Scotland. The insured was seen 
aboard before but not after the alarm, and 
it was presumed that he had been washed 
overboard at that time. It was defendant’s 
position that the insured lost his life as a 
result of a marine peril and not of any of 
the perils described in his War Shipping 
Administration crew life and injury policy, 
which covered loss of life “directly occa- 
sioned by capture, seizure, destruction by 
men of war, piracy, takings at sea, arrests, 
Testraints and detainments and other war- 
like operations.” 


The court held: “Even if under most lib- 
eral interpretation, it might be considered 
that the destroyer was engaged in a war- 
like operation while transporting the rescued 
seaman and that the insured lost his life 
during such warlike operation, there is no 
evidence justifying the conclusion that his 
loss of life by being swept overboard was 
directly occasioned by the warlike opera- 


LIFE, HEALTH AND 
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tion. In the provision of the policy that in 
case of destruction of a vessel from the 
causes specified the officers and crew shall 
continue to be insured until they have 
reached a safe vessel or some other place of 
safety, the words ‘safe vessel’ cannot be con- 
strued to mean a vessel that is absolutely 
safe as against any or all risks of war, since 
there were no such vessels during the World 
War. The words were intended to describe 
a ship or place of refuge, freeing the sea- 
man from the direct danger encountered 
through destruction of his ship.” The court 
was of the opinion that the rescuing mine 
sweeper, the coastal vessel and destroyer 
were seaworthy and “safe vessels” within 
the meaning of the policy, and the libel was 
dismissed.—Daranowich v. United States of 
America. United States District Court, 
Southern District of New York. July 1, 
1947. 12 CCH Lire Cases 814. 

Maurice A. Krisel, Roman Beck, for Libellant. 


John F. X. McGohey, Howard F. Fanning, 
for Respondent. 


ADJUSTER 
JUMPS TO CONCLUSION 


(MISSOURI) 
@ Sickness benefit policy 
Cause of hernia 
“Vexatious refusal” 





Plaintiff's sickness benefit policy provided 
for scheduled amounts to be paid for sur- 
gery, nursing, operating room and anes- 
thetics in specified ailments, including hernia 
caused by disease, but excluded from cov- 
erage any loss resulting from bodily in- 
juries sustained through accidental means. 
In March, 1941, plaintiff went to his physi- 
cian to complain of pain in the right side of 
his abdomen. His condition was diagnosed 
as an inguinal hernia, and an operation was 
advised. However, plaintiff was unable to 
leave his business until January 21, 1942. 
The insurer denied liability on the basis of 
a statement, taken from the insured at the 
hospital by its adjuster, that the insured 
first felt pain after a fall down the basement 
steps of his restaurant in June, 1941. Plain- 
tiff's physician testified that an inguinal 
hernia such as the one suffered by the in- 
sured could not have been caused by acci- 
dent. 
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The jury’s verdict included a finding of 
vexatious refusal to pay. Affirming the judg- 
ment for plaintiff, the court declared: “It 
stands out as an uncontradicted fact that 
plaintiff had an inguinal hernia in March, 
1941, with no history whatever of accident 
as the cause. The fact that plaintiff told the 
adjuster that he had fallen down the base- 
ment steps in June, 1941, and a couple of 
days later his right side developed a swell- 
ing and soreness, would not justify the 
company or its adjuster in jumping to the 
conclusion that the fall caused the hernia. 
If the company had given plaintiff as a 
reason for denying liability that it had as- 
sumed from his signed statement that the 
first appearance of hernia was two or three 
days after the fall, plaintiff would have im- 
mediately negatived any such assumption 
by telling the adjuster that at the time of 
the fall he had been waiting two months for 
an opportune time for a hernia operation. 
Defendant failed to make a reasonable in- 
vestigation which would have revealed that 
plaintiff's condition was not the result of 
an accident.”—Frangos v. Hartford Acci- 
dent & Indemnity Company. St. Louis 
Court of Appeals, Missouri. Filed June 17, 
1947. 12 CCH Lire Cases 761. 


Charles J. Harvey, 408 Olive Street; Louls A. 
McKeown, Adolph M. Hoenny, Merchants La- 
clede Building, St. Louis, Missouri, for Plain- 
tiff, Respondent. 


Moser, Marsalek & Dearing, Pierce Building, 
St. Louis, Missouri, for Defendant, Appellant. 


GIFT OF POLICY 
CLAIMED BY BROTHER 


(TEXAS) 
e Interpleader action 

The insured’s policy was payable to his 
sister, the beneficiary, if she survived him, 
and otherwise to his executors, administra- 
tors or assigns. Plaintiff, a brother of the 
insured, claimed that the policy had been 
given to him as a gift. The insurer filed a 
bill of interpleader, alleging that the sister 
of the insured, who had predeceased him, 
was the named beneficiary and that it had 
never received any notice of intention to 
change the beneficiary. The trial court sus- 
tained a plea of privilege filed by defendant 
administratrix. The policy, along with a 
letter, had been placed in a lock box of the 
insured’s brother, Harland. After the in- 














sured’s death, Harland delivered the policy 
and letter to plaintiff. The letter, addressed 
to the insurer, asked that the beneficiary be 
changed from the insured’s sister to plain- 
tiff with Harland as contingent beneficiary, 
The court concluded that plaintiff failed to 
establish a prima facte case of a gift of the 
policy and its proceeds to him by the in- 
sured. It was just as consistent to say that 
the insured entrusted his papers to Harland 
for safekeeping to be returned to him upon 
his request, as it was to say that the insured 
intended by his acts to give the policy and 
its contents to plaintiff. Since plaintiff failed 
to make a prima facie case, it was unnecessary 
for the court to consider whether plaintiff 
had met the venue requirements. Judgment 
of the lower court was affirmed.—Hester v. 
Hester, Admx. et al. Texas Court of Civil 
Appeals, Second Judicial District. Septem- 
ber 26, 1947. 12 CCH Lire Cases 830. 

Simon, Wynn, Sanders & Jones, Fort Worth, 
Texas, for Appellant. 


Harrell & Harrell, Breckenridge, Texas, for 
Appellees. 


QUARTERLY OR MONTHLY 
PREMIUM PAYMENTS? 





(TEXAS) 
e Agent’s authority 

The insured’s policy, issued on May 11, 
1944, provided for quarterly premium pay- 
ments of $11.49, to be paid in advance on 
or before the eleventh day of May, August, 
November and February. After the Novem- 
ber, 1944 quarterly payment, the insured 
commenced to pay monthly premiums in 
the sum of $4.14. The three quarterly pre- 
mium payments, plus the fourteen monthly 
payments, paid up the policy through April 
10, 1946. The policy and the statute allowed 
a thirty-day grace period, which kept the 
policy in force until May 11, 1946. The in- 
sured’s death occurred on May 30, 1946. 
Plaintiff contended that the agent had con- 
tracted with her orally that the monthly 
payments would be construed as partial 
payment of a quarterly premium. The trial 
court held that the February 11, 1946 pay- 
ment and the March 11, 1946 payment of 
$4.14 each, with $3.41 credit due the in- 
sured on overpayment of the quarterly pre- 
mium made a total of $11.55, paid up the 
February 11 quarterly payment due and ex- 
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tended the insurance to May 11, 1946, the 
grace period extending the policy to June 
11, 1946. 

The higher court reversed: “The agent 
was not such an official as could authorize 
a change in the written contract. ... To 
uphold the trial court’s findings that the 
insured, in paying the monthly installments 
of $4.14 for a three-month period, did thereby 
overpay the quarterly premium to such an 
extent that an accumulation of the overpay- 
ment, at the end of the quarterly period was 
used in such a manner as to extend the 
effect of the policy past the date of the 
death without a stipulated agreement or ac- 
quiescence in such a plan by the proper 
authorities of the company, would be the 
re-writing of the terms of the contract with- 
out authority from the proper officials of 
said company.”—Texas Prudential Insur- 
ance Company v. Corn. Texas Court of 
Civil Appeals, Second Supreme Judicial Dis- 
trict. September 19, 1947. 12 CCH Lure 
Cases 823. 

King, Dawson & Jones, Harold Jones, Wichita 
Falls, Texas, for Appellant. 


Allen, Locke & Kourt, Philip Kouril, Wichita 
Falls, Texas, for Appellee. 


BROTHER'S 

TUBERCULOSIS CONCEALED 

(SOUTH CAROLINA) eemeneees 

@ False answer in application 
Waiver 


The decedent applied for, and was issued 
without a medical examination, a life insur- 
ance certificate and an accident and health 
insurance certificate, effective as of the date 
of application, October 1, 1943. The applica- 
tion, in which the insured stated that none 
of his relatives had ever suffered from tuber- 
culosis, provided that the “answers shall 
each and all be treated as material to the 
risk and form a part of the certificate.” On 
January 4, 1944, the insured filed a claim 
showing that since December 19 he had 
been confined in a sanitorium for tubercu- 
losis. Upon investigating, the insurer learned 
that the insured’s case had been diagnosed 
as far-advanced pulmonary tuberculosis, that 
within the past year a brother of the insured 
had died from tuberculosis, in the same 
sanitorium, and that when the insured had 
visited his brother on several occasions, he 
had been advised to have his chest X-rayed. 
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The insurer undertook to cancel the life 
certificate as of March 3, 1944, and after 
the insured’s death in May, 1944, refused 
payment under the certificate. 


There was no question but that the false 
answer was material to the risk. But the 
beneficiary asserted that there was a waiver 
of this condition by virtue of the insurer’s 
acceptance of premiums after it had learned 
of the brother’s death from tuberculosis and 
after the insured had been confined in the 
sanitorium with the disease. The monthly 
premiums were accepted on February 29, 
1944, for the month of March, 1944, and on 
March 30, 1944, for the month of April, 
1944, but the premium tendered for the 
month of May was refused. The last re- 
ceipt was prepared and mailed twelve days 
after the insurer undertook to cancel the 
policy and was delivered twenty-six days 
after the cancellation. This evidence of 
waiver required that the issue be submitted 
to the jury. With reference to the stipula- 
tion in the application that the contract 
would not be binding unless the certificate 
was delivered while the insured was in 
good health, the medical testimony that 
while the insured probably had tuberculosis 
at the time of the application, that no one 
could give a positive answer to such a ques- 
tion, and that it was wholly possible for the 
disease to develop after that date, made an 
issue which had to be submitted to the jury. 
The court was of the opinion that except 
for the issue of waiver raised by the testi- 
mony, it would have been the duty of the 
trial judge to grant the insurer’s motion 
for a directed verdict. Although it disagreed 
with the jury’s conclusion, it was powerless 
under the law to grant the insurer relief. 
Judgment for the beneficiary was affirmed. 
—Kilpatrick v. Brotherhood of Railroad 
Trainmen Insurance Department. South 
Carolina Supreme Court. May 26, 1947. 12 


CCH Lire Cases 678. 
Willcox, Hardee, Houck & Palmer, Florence, 


South Carolin- for Appellant. 
Thames & @ rowsmith, Florence, South Caro- 


lina, for Respondent. 


MATERIALITY 
OF CONCEALED CONSULTATION 


(NEW YORK) 
© Statute construed 
In his application for life insurance the 
deceased falsely stated that he had not seen 
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a physician for five years and that he did 
not suffer from a heart ailment. One month 
prior to the application the deceased had 
consulted an orthopedic surgeon, who sent 
him to a heart specialist for a complete 
check-up to determine whether there was 
any general condition which might explain 
the fact that his hands swelled. The special- 
ist reported that he had found some sclerosis 
of the fundal blood vessels, a suggestion of 
early coronary insufficiency, but no organic 
cardio-vascular disease. The insurer as- 
serted that had it known of the report it 
would have rejected the deceased’s applica- 
tion. The court left three questions to the 
jury: whether the insured had consulted 
the specialist prior to the application; whether 
defendant would have issued the policy, had 
it known of the examination, without re- 
ceiving a report from the specialist; and 
whether defendant would have issued the 
policy had it received the report. The jury 
answered the first question in the affirma- 
tive and the second and third questions in 
the negative. 


The sole question involved on appeal was 
whether the jury’s answers were adequate 
under Section 149 of the New York Insur- 
ance Law, which makes application answers 
representations and not warranties, the pur- 
pose being not to invalidate policies unless 
the truth suppressed was material as an in- 
ducement for issuance of the policy. Accord- 
ing to subdivision four, a misrepresentation 
that an applicant has not had previous con- 
sultation is deemed, for the purpose of de- 
termining its materiality, a misrepresentation 
that the applicant has not had the disease 
or ailment which was discovered as a result 
of the consultation. Plaintiff contended that 
a literal reading leads to the conclusion 
that an applicant’s false answer that he has 
not consulted a physician is to be taken to 
mean, not that the physician did not dis- 
cover the ailment which the physician did 
discover, but that the applicant did not in 
fact have the ailment. From this, plaintiff 
argued, it followed that an insurer, to estab- 
lish its defense, must prove that the appli- 
cant did have the ailment. 

The court spoke: “Subdivision two de- 
fines materiality, and, therefore, this part of 
subdivision four means no more than that 
in using the test of materiality set up by 
subdivision two, one must take the ‘facts 
misrepresented’ as the existence of the ail- 


ment. The test of materiality in subdivision 
two is not the existence of the ‘facts mis- 
represented’, but knowledge by the insurer 
of the ‘facts misrepresented’. If that knowl- 
edge would have led to a refusal by the 
insurer, the misrepresentation (the denial of 
the consultation which pro hac vice becomes 
a denial of the existence of the ailment) isa 
good defense. Therefore, the question is 
whether a communication of the physician’s 
discovery would have given the insurer 
knowledge of the ailment.” The answers of 
the jury determined the only relevant issues, 
and judgment for the insurer was affirmed. 
—Ketchum & Company, Inc. v. State Mu- 
tual Life Insurance Company of Worcester, 
Massachusetts. United States Circuit Court 
of Appeals, Second Circuit. July 23, 1947. 
12 CCH Lire Cases 780. 
Isidor E, Schlesinger, for Appellant. 
Bruce Bromley, for Appellee. 


EXCHANGE NEGOTIATIONS FAIL 
(MISSOURI) : 
e Lapse of policy 
Agent’s authority 





The June, 1933 premium on the insured’s 
$5,000 life insurance policy was not paid. 
Shortly thereafter application forms for ex- 
change of the $5,000 policy for a policy in 
the amount of $2,500, to be submitted to 
defendant’s home office, were left at the 
Plaintiff alleged that her 
husband signed application forms setting 
forth the terms and conditions of the ex- 
change, which called for a cash payment of 
On September 27, 1933, 
this amount was tendered, but was refused 
by the agent, who demanded $2.97 and left 
without completing the exchange. Subse- 
quently, the insured was informed that the 
$5,000 policy had been canceled for non- 
payment of the June 3, 1933 premium. 
Plaintiff claimed that the cancellation was 
wrongful and deprived her and her husband 
of vested rights in the policy. She under- 
took to testify to a conversation she had 
with defendant's agent in the presence of 
defendant’s local assistant manager concern- 


insured’s home. 


ninety-seven cents. 


ing a promise to waive the premium, and 


offered to prove that they had advised her 
husband that he need not pay the premium 
because that matter would be taken care 
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of in the proposed exchange. Defendant 
objected to such testimony on the ground 
that neither the agent nor the local assistant 
manager had authority to make any such 
promises. The trial court sustained the ob- 
jections and rendered judgment for de- 
fendant. 

The policy contained a provision that no 
agent was authorized to accept premiums 
in arrears, to extend the due date of any 
premium or to waive forfeitures. What- 
ever the agents may have said to the in- 
sured about waiver of premiums on the 
exchange of policies, it was clear that the 
company knew nothing of these promises. 
Its posted written warning on the policy 
was reinforced by written warnings on the 
exchange papers, which plainly stated that 
agents had no authority to make, modify 
or discharge any contract of insurance. The 
trial court was fully justified in rejecting 
the proffered testimony. The efforts of the 
parties to save the remaining value of the 
lapsed $5,000 policy by means of the pro- 
posed exchange fell through. The failure 
of the insured to pay any premiums there- 
after, during almost five years preceding 
his death, wiped out whatever value the 
policy had possessed. Judgment for de- 
fendant was affirmed.—Gibson v. Metro- 
politan Life Insurance Company. St. Louis 
Court of Appeals, Missouri. September 16, 
1947. 12 CCH Lire Cases 838. 


APPLICATIONS FOR 
NEW AND CONVERTED POLICY 


(ILLINOIS) 


® Group insurance 
Change of beneficiary 


On February 16, 1946, the insured left 
his employment, where he had been insured 
under a group life policy issued by Travelers 
Insurance Company. The next day he called 
at the local office of the insurance company. 
He informed the branch manager that he 
had just been divorced from his wife, that 
he had left his employment because he did 
not wish to live in the same city where she 
resided, and that he wished to change the 
beneficiary in his group insurance policy or 
to convert it to individual insurance with 
his father and mother as beneficiaries. The 
agent informed the insured that this could 
be accomplished in two ways, by applying 


for a new policy to be issued without med- 
ical examination, or by converting his group 
policy to individual insurance. The insured 
then executed an application for conversion of 
his group policy to individual insurance and 
an application for a new insurance policy, and 
completed all the necessary forms to convert 
the group policy to individual insurance and 
to complete the change of beneficiary from 
his former wife to his parents. The manager 
forwarded to the home office the application 
for new insurance because it constituted new 
business for the branch office, but retained the 
application for conversion and change of bene- 
ficiary. The manager informed the insured 
that in the event the new policy could not be 
issued without a medical examination, his ap- 
plication for conversion of his group policy 
would be effective. On February 26, 1946, 
the insured died, and both the insured’s 
former wife and his parents claimed the 
insurance proceeds. The court found no 
merit in the contention that there was not 
a complisnce with the policy terms in the 
change of beneficiary. The provision for 
endorsement on the policy is for the benefit 
of the insurer and can be waived by it. By 
bringing the money into court, the com- 
pany makes a further recognition of its duty 
to make the endorsement as requested by 
the insured, and its action in so doing can- 
not be questioned by a former beneficiary,,. 
The trial court properly granted the parents’ 
motion for summary judgment.—O’Donnell v. 
Travelers Insurance Company. Illinois Ap- 
pellate Court, Second District. September 18, 
1947. 12 CCH Lire Cases 834. 


BENEFICIARY FORMS 
NOT RETURNED TO INSURER 


(OHIO) 


© Declaratory judgment 
Rival claimants 





A declaratory judgment action was brought 
by plaintiff insurer to secure a determina- 
tion of its responsibilities under two policies, 
which provided that the insured could change 
the beneficiary by filing with the company 
a written request in such form as the com- 
pany might require, the change to take effect 
only upon its endorsement on the policy. 
The first of the policies was issued in 1931. 
In January, 1932, the insured executed a 
request for a change of beneficiary, which 
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change was duly endorsed upon the policy. 
In December, 1937, the insured wrote a let- 
ter to plaintiff in which he requested a 
further change in beneficiary and asked the 
insurer to incorporate in the change its 
spendthrift clause and to forward all papers 
to his agent. The form was sent to the 
agent, but it was not returned to the in- 
surer. In October, 1938, the insurer re- 
turned to the insured the policy which he 
had forwarded with his letter. In Decem- 
ber, 1942, the insured again requested a 
change in beneficiary under the policy. The 
form sent to him was executed on May 22, 
1943, but was not returned to the company 
and was found among the insured’s papers 
after his death. In June, 1943, the insured 
wrote plaintiff requesting a change, but again 
the form sent to him was not returned. 
The second policy was issued to the in- 
sured in January, 1937. In February, 1937, 
the insured changed his beneficiaries, and 
the change was endorsed upon the policy. 
Thereafter in December, 1937, December, 
1942, and June, 1943, the same proceedings 
took place with respect to this policy as 
with respect to the first policy. 


The court was of the opinion that the 
only reasonable explanation of the evidence 
was that the insured had not determined to 
effectuate additional changes inasmuch as 
he had made no attempt to forward the 
executed form to the company. It was clear 
that he knew such a procedure was neces- 
sary since he had gone through the formalities 
of effectuating a change of beneficiaries in 
1932 and 1937, and was a man of wide ex- 
perience in dealing with contracts and other 
formal documents. The beneficiaries desig- 
nated by the insured in January, 1932, and 
February, 1937, were entitled to the proceeds 
of the respective policies—Sun Life Assur- 
ance Company of Canada v. Secoy et al. 
United States District Court, Northern Dis- 
trict of Ohio, Western Division. June 19, 
1947. 12 CCH Lire Cases 821. 


RELEASE 
WITHOUT BONA FIDE DISPUTE 
(MISSOURI) ~ =a 
e Eye injury 
Total disability 


The insured, an employee of a packing 
company, sustained an accidental injury on 


March 7, 1941, when a piece of bone flew 
up and struck his left eye, producing a con- 
dition which necessitated removal of the 
eyeball. The remaining eye was impaired, 
and the insured could get around alone only 
in “sunshiny places where everything is 
light.” After his injury he was unable to 
return to his occupation and was largely 
dependent upon his children for support. 
The insured’s industrial life, health and ac- 
cident policy provided that weekly benefits 
for accident would be paid for each period 
of seven consecutive days during which the 
insured was totally disabled from work of 
any nature, subject to the limitation that 
only twenty-six weekly benefits would be 
paid during any twelve consecutive months 
and that the maximum of weekly benefits 
payable should be sixty-five Six weekly 
benefits were paid the insured for the period 
of six weeks from March 7, 1941, to April 18, 
1941. Each claim blank for a weekly benefit 
contained a report of the attending phy- 
sician. The last of the six blanks, while 
reciting that the insured’s disability was 
then total, contained the statement, in reply 
to a question as to how long the injury 
would prevent the insured from doing work 
of any nature, that he would return to work 
on April 21, 1941. The insured did not 
return to work, however, and was not able to 
resume his occupation at the time of the trial. 
When the last payment was made, the agent 
informed the insured that no further claims 
could be paid. Subsequently, the manager 
of the claim department reaffirmed this 
statement, but offered to pay the sum of 
$48 in full release and settlement. The in- 
sured executed the release on October 16, 
1942, but thereafter brought suit for benefits. 


The trial court did not err in holding as a 
matter of law that between the company and 
the insured there had been no bona fide dis- 
pute upon which the release could have been 
predicated. The manager of the claim de- 
partment was under no misapprehension of 
the insured’s condition; when the manager 
was asked why he had offered to settle upon 
the basis of a sum equal to the death benefit, 
he replied, “Because I didn’t know how 
long he would be totally disabled.” Judg- 
ment for plaintiff was affirmed.—Noble v. 
Missouri Insurance Company. St. Louis 
Court of Appeals, Missouri. Filed Septem- 
ber 16, 1947. 12 CCH Lure Cases 826. 
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Page 
Carrier's Liability—Death of mules 
Forage potsoning (S. C.) 
Electric Cooperative’s Liability—IV ir- 
ing—H ouse damaged by fire (Tenn.) 950 
Hospital’s Liability — Infant 
(Va.) 
Hotel’s Liability 
Fire—Guest injured in descent from 
window (Va.) 
Loss of clothing—Common law lia- 
bility (W. Va.) ; 
Le 's Liability—Stallion injured by 
mare—Failure to harness (Cal.) 
Municipality's Liability 
Electric power system — Govern- 
mental v. proprietary function 
Loose coal hole 
injured (Mo.) 
Natural gas and systems— 
Basement explosion (Mo.) 
Oil Company’s Liability—Mausoleum 
damaged (La.) 


954 


burned 
954 


cover—Pedestrian 


Owner's Liability 
Open elevator shaft—Tenant’s em- 
ployee injured (Mo.) 
Ornamental pond —Child drowned 
(Okla.) ; 


APRICOTS SPOILED 
IN SHIPMENT 


(WASHINGTON) 


® Carrier’s or shipper’s liability 
Ice bunker vents closed 


When plaintiff's carload of apricots ar- 


Tived ¢] . - 
lived, the temperature in the freight car 


NEGLIGENCE (Other than 


Automobile) 


Owner’s Liability—continued 

Roof skylight Child injured 
(Minn.) 

Slick steps—Customer injured 
( Tex.) 

Vicious dog—Notice (Okla.) 

Physician’s Liability 
Malpractice— Arm _ fracture — Im- 

proper manipulation (Cal.) 
Broken leg—Reduction of frac- 
ture (Ore.) 
Husband’s action—Statute of 
limitations (N. D.) 
Maternity patient—Failure to attend 
(N. H.) 

Railroad’s Liability — Pedestrian in- 
jured—S peed—Lookout (IIl.) 

Res Ipsa Loquitur—Spark arrester 
dropping from crane—I|’orkman in- 

gured (Cal.) 

Shipper’s Liability—Fruit 
Spoiled (Il’ash.) 

State’s Liability—Training school in- 
mate itmjured—Trash barrel fire 
(N. Y.) 

Street Railway's Liability—Pedestrian 
injured—Lookout (Pa.) 


shipment 


was considerably higher than outside the 
car, and the fruit was spoiled. Suit was 
brought against the shipper and the railroad, 
plaintiff claiming that the damage resulted 
from the negligence of the railroad and/or 
the concurrent negligence of the shipper. 
It was alleged that the railroad had failed to 
ice the car properly and the shipper had 
failed to paper and pack the car for proper 
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air circulation and refrigeration. Because 
apricots will freeze if the cold air reaches 
them directly, the accepted practice is to put 
a false floor on the bottom of the car and 
to cover the vents, from the false floor up, 
with paper. Three railroad employees who 
inspected the car immediately after it was 
unloaded testified that the shipper had sta- 
pled heavy paper to the ends of the car and 
had allowed it to extent to the floor, com- 
pletely covering the lower vents in the ice 
bunkers and preventing the circulation of 
cold air through the car. The railroad’s ice 
records showed that the car had been prop- 
erly iced and as it proceeded to its destina- 
tion had used an increased quantity of ice. 
Judgment for plaintiff against the shipper 
was affirmed.—Gillarde v. Northern Pacific 
Railway Company, Roche et al., Appellants. 


Washington Supreme Court, Department 
One. June 26, 1947. 15 CCH NEGLIGENCE 


Cases 96. 
Tonkoff & Holst, for Appellants. 
D. V. & Lane Morthland, for Respondent. 


SLICK BANK STEPS 


(TEXAS) 


e@ Patron injured 
Failure to protect 


In descending the stairway in defendant’s 
bank, plaintiff, feeling her left foot slipping, 
tried unsuccessfully to grasp the balustrade, 
which was too small for her hand to reach 
around. The stairs, which were dimly lighted, 
were of smooth marble and had no safety 
treads, corrugation or mats. Plaintiff testi- 
fied that she did not realize the steps were 
slick until she was falling. The court sus- 
tained plaintiff's contention that the trial 
court had erred in instructing a verdict for 
defendant. The direct evidence showed that 
the stairs were slick, and it could have been 
inferred that defendant should have known 
of this condition. The direct evidence, to- 
gether with the inferences, made a case for 
the jury on actionable negligence in failing 
to repair the condition or provide safety 
measures. Judgment for defendant was re- 
versed and the cause remanded for a new 
trial. A petition for rehearing was denied, 
the court ruling that it could not hold plain- 
tiff guilty of contributory negligence as a 
matter of law. Whether the slick condition 
was so obvious as to challenge her attention, 
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was a jury question.—Adair v. Houston Na- 
tional Bank. Texas Court of Civil Appeals, 
Galveston, Texas. June 12, 1947. Rehear- 
ing denied, July 10, 1947. 15 CCH Necut- 
GENCE CasEs 51, 54. 


Fred Parks, Houston, Texas, for Appellant. 


Fulbright, Crooker, Freeman & Bates, M. §, 
McCorquodale, Sam W. Cruse, Houston, Texas, 
for Appellee. 


IMPROPER MANIPULATION 
AFTER FRACTURE 


(CALIFORNIA) 
@ Physician’s malpractice 
Treatment of arm injury 


Plaintiff received treatment from defend- 
ant osteopathic physician and surgeon for 
a fracture of the humerus. About four weeks 
after the fracture occurred, defendant com- 
menced manipulation, each treatment be- 
coming “more violent and longer.” Plaintiff 
cried after every treatment, and repeatedly 
told defendant that “there was a limit to 
what she could stand.” He told her, how- 
ever, that she was “babyish,” and that “it 
had to be done to get a good arm.” After 
defendant straightened her arm to the full 
180-degree angle, her shoulder, arm and 
hand becarrwe swollen, inflamed and stiff. 
A few days later plaintiff screamed when 
her arm was extended above her head, and 
after this treatment secured another doctor. 


Defendant testified that the first manipu- 
lative treatment had been given six weeks 
after the arm was fractured and that “as a 
matter of precaution we don’t do any degree 
of manipulation in a four-week period” be- 
cause it requires six weeks for the callus 
formation to become firm enough to permit 
manipulation. When asked whether he had 
continued to manipulate plaintiff's elbow 
after she had complained of pain, he re- 
plied: “No. .. . We use what is known as 
the manipulation to tolerance, the point at 
which the patient begins to complain. ... 
Manipulation beyond this point involves 
danger of injury to the fractured bone and 
would be both brutal and bad practice.” The 
court thought it apparent that plaintiff had 
established a prima facie case of malpractice 
The evidence would have supported findings 
that the first manipulative treatment had 
been given four weeks after the fracture, 
that four others were given within six weeks 
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of the injury, and that despite plaintiff's 
protests and repeated declarations of pain, 
the manipulation was carried beyond the 
point of tolerance. Accordingly, a jury could 
have found defendant negligent in departing 
from the standard of care required. Judg- 
ment of nonsuit was reversed.—McCurdy v. 
Hatfield. California Supreme Court. July 
31, 1947. 15 CCH NEGLIcENcE CAses 171. 
J. M. Clements, for Appellant. 

Reed & Kirtland, Henry E. Kappler, 
Reed, for Respondent. 


Fred O. 


OPERATION PERFORMED 
UNSKILLFULLY 


(NORTH DAKOTA) 


e Husband’s action 
Time of accrual 
Statute of limitations 


Defendant physician, who was engaged 
to perform a Caesarian section on plaintiff’s 
wife, advised plaintiff and his wife that a 
second operation of this nature would be 
dangerous to her health, and agreed to per- 
form a sterilization operation, which he 
subsequently represented had been success- 
fully performed. However, plaintiff's wife 
again became pregnant and gave birth to 
another child by Caesarian section on March 
7,1945. Seeking damages in the amount of 
$10,000, plaintiff alleged that the fear and 
shock suffered by his wife upon discover- 
ing that the sterilization operation had been 
a failure, permanently impaired her health 
and rendered her highly unstable, both 
mentally and physically; that as a result of 
defendant’s failure to perform the steriliza- 
tion operation in a proper and skillful man- 
ner, plaintiff had been compelled to expend 
more than $2,000 for medical and hospital 
care for his wife; and that he has been and 
would be deprived of her services and com- 
panionship for a long time. Defendant con- 
tended that the cause of action accrued 
when the alleged negligent operation was 
performed on March 16, 1943, and that in- 
asmuch as the action was not brought until 
November 10, 1945, it was barred by N. D. 
R. C. 1943, Section 28-0118, which requires 
actions for recovery of damages resulting 
from malpractice to be commenced within 
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The court spoke: “A husband has no 
right of action for the loss of the services, 
society and companionship of his wife and 
incidental expense for her treatment and 
care, until such loss has actually occurred. 
The loss occurred after plaintiff's wife be- 
came pregnant with the child born on March 
7, 1945. It is apparent, therefore, that the 
action was instituted within two years after 
plaintiff's cause of action accrued.” Judg- 
ment for plaintiff was affirmed—Milde v. 
Leigh, North Dakota Supreme Court. July 
22, 1947. 15 CCH NEGLIGENCE CASEs 133. 

Nilles, Oehlert & Nilles, Fargo, North Dakota, 
for Defendant, Appellant. 


Sinness & Duffy, Devil’s Lake, North Dakota, 
for Plaintiff, Respondent. 


SHEETS BREAK IN DESCENT 
FROM HOTEL WINDOW 





(VIRGINIA) 


e Hotel fire 
“Doing business” on military 
reservation 

Plaintiff was awakened by smoke and 
fumes in her fifth-floor room in the Cham- 
berlin Hotel on the Fort Monroe Military 
Reservation at Old Point Comfort, Vir- 
ginia. In attempting to lower herself 
through the window by means of a rope of 
bed sheets, she was injured when the rope 
broke during her descent. Defendant chal- 
lenged the jurisdiction of the court on the 
ground that since plaintiff was a citizen of 
Massachusetts and defendant was a Dela- 
ware corporation, suit in the Eastern Dis- 
trict of Virginia was not the District of 
residence of either plaintiff for defendant, 
as was required by the applicable venue 
statute. On the other hand, plaintiff -con- 
tended that defendant, by doing business 
within the State, had consented to suit and 
service of process and had waived venue 
as to cases instituted against it in the fed- 
eral courts of Virginia. Insisting that it was 
merely giving advice to the government in 
the operation of the hotel and making peri- 
odic audits of the accounts, defendant as- 
serted that if these acts constituted doing 
business within the meaning of the statute, 


two years after the cause of action has they occurred on federal territory, to which 
accrued the statute had no application. 
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All persons employed on the hotel prem- 
ises were paid by defendant, who furnished 
all labor and services, materials and sup- 
plies for its operation. The fact that the 
moneys used were derived from the opera- 
tion, that a United States officer was on 
hand to protect the interests of the govern- 
ment and issue directions, and that defend- 
ant was paid a fixed sum for its services 
while the net profits of operation went to 
the government, did not negative either the 
doing of business by defendant or its re- 
sponsibility in the operation of the hotel. 
Moreover, the Act by which the land was 
ceded to the United States contained a 
provision that the cession should not be con- 
strued to prevent the officers of the State 
from executing any process or discharging 
any legal functions within the territory 
ceded. Defendant was negligent in permit- 
ting combustible material to accumulate in 
the stair well, in failing to awaken the 
guests and in delaying in notifying the fire 
department. It was for the jury to deter- 
mine whether plaintiff was contributorily 
negligent in attempting her method of es- 
cape. Judgment for plaintiff was affirmed. 
Knott Corporation v. Furman. 
United States Circuit Court of Appeals, 
Fourth Circuit. June 16, 1947. 15 CCH 
NEGLIGENCE CASEs 126. 

John W. Oast, Jr., E. 


Ryan, F. M. Schiater, 
Appellant. 


Edward R. Baird, Baird, White & Lanning, 
Vernon D. Hitchings, Jr., for Appellee. 
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L. Ryan, Jr., White & 
Euwin C. Kellam, for 


THREE-YEAR-OLD 
FALLS THROUGH SKYLIGHT 


(MINNESOTA) 
e@ Building owner’s liability 


While Lucille Ewing was hanging the 
family washing on a clothesline on the roof, 
her three-year-old son fell through the sky- 
light and dropped thirty feet through an 
opening to the second floor. Suit was brought 
against the building owner and the subtenant 
from whom the Ewings rented an apart- 
ment. The owner was charged with mainte- 
nance of a structure or other artificial condition 
involving an unreasonable risk where he 
knew or should have known that children 
were likely to trespass. There were five or 
six skylights on the roof. Three sides of the 
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roof had small rails or walls low enough so 
that even a three-year-old could climb them, 
and on the remaining side there was no wall 
or rail. The steel frame holding the skylight 
was in good condition. There was no testi- 
mony that the owner, his agents or the sub- 
tenant had ever authorized the child or his 
parents to use the roof as a playground, or 
any evidence of notice to the owner that 
children ever went on the roof. While the 
owner knew that a clothesline was placed 
on the roof for the convenience of the ten- 
ants, he would hardly have anticipated that 
the roof would become a playground. The 
trial court did not err in directing a verdict 
in favor of defendants—Ewing v. George 
Benz & Sons et al. Minnesota Supreme 
Court. August 15, 1947. 15 CCH Necu- 
GENCE CASES 174. 

Walfrid H. Peterson, Arthur T. Nelson, 236 


Midland Bank Building, Minneapolis, Minnesota, 
for Appellant. 


Abbot J. Gould, Irwin E. Schermer, 1700 Rand 
Tower, Minneapolis, Minnesota; Freeman & 
King, 1167 N. W. Bank Building, Minneapolls, 
Minnesota, for Respondents. 


CLOTHING TAKEN 
FROM HOTEL ROOM 


(WEST VIRGINIA) 


e Statutory limitation of liability 
Effect on common-law liability 


While plaintiffs were guests in defendants’ 
hotel, wearing apparel, of a value allegedly 
in excess of $500, was taken from their 
room. The first count of the declaration 
was based on the common-law liability of 
an innkeeper to “insure and keep safely 
without diminution or loss the goods and 
chattels of plaintiffs.” The second count 
was based on Section 22, Article 6, Chapter 
16, Code of 1943, which provides that it is 
the duty of keepers of hotels to exercise 
due care and diligence in providing honest 
employees and to take every reasonable pre- 
caution to protect the persons and property 
of guests, but that no keeper of a hotel 
shall be liable in a greater sum than $250 for 
the loss of wearing apparel or baggage taken 
from a guest’s room. Defendants, demurring 
to the first count, asserted that plaintiffs had 
erroneously charged defendants with the 
common-law liability of an innkeeper, 
whereas their liability, if any, was governed 
by statute. The trial court sustained the 
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demurrer and thereafter certified its ruling 
to the appellate court, which answered: 
“In our opinion, it was not the intent of the 
legislature to destroy the common-law abso- 
lute liability, but merely to give relief to 
an innkeeper by providing means of reliev- 
ing himself of all liability in certain in- 
stances, and limiting liability in others, 
provided he has established that he has ex- 
ercised due care in providing honest servants 
and has exercised reasonable precaution to 
protect the person and property of his 
guests. The limitation on the amount re- 
coverable in no way affects the right of a 
plaintiff to file a declaration based on the 
common-law theory of liability for the rea- 
son that the burden of showing due care 
in the selection of servants and having exer- 
cised reasonable care rests on the inn- 
keeper.” The ruling of the lower court was 
reversed and the cause remanded.—Shif- 
lette et al. v. Lilly et al. West Virginia 
Supreme Court of Appeals. June 10, 1947. 
15 CCH NEGLIGENCE Cases 165. 

J. Campbell Palmer III, J. Henry Francis, 
Jr., Charleston, West Virginia, for Plaintiffs. 


A. A. Lilly, R. G. Lilly, Charleston, West Vir- 
ginia, for Defendants. 


CAST APPLIED 
TO CROOKED BONES 


(OREGON) 


@ Physician’s malpractice 
Treatment of fractured leg 


In treating plaintiff’s broken leg, defend- 
ant applied a plaster of Paris cast and at- 
tempted to reduce the fracture by traction. 
When sores developed, plaintiff's mother 
consulted a Dr. Earhart and Dr. Lamb, 
who performed successfully the “open op- 
eration” method of reducing a fracture. 
Subsequently, infection developed in the 
area of the incision and the child under- 
went further treatment and another major 
operation. Dr. Earhart testified that the 
broken ends of the left femur were not in 
apposition, but that the fracture could not 
be reduced by traction after tissue had 
formed to the extent it had when they 
first examined the child. A cast such as that 
used by defendant, which came only to the 
hip, would not hold the femur in position, 
but would permit the leg to rotate, with 
the result that the jagged ends of the bone 
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would cut into the muscles and soft tissue. 
It was not proper practice, they testified, 
to immobilize the broken ends of the femur 
when they were not in apposition long 
enough to knit in that position; nor did the 
course pursued by defendant conform to 
any school of medicine. The evidence re- 
specting the improperly applied cast was 
sufficient in itself to support the verdict. 
Since defendant’s negligence made the sub- 
sequent operations imperative, all expenses 
incidental to these operations constituted 
damages to plaintiff. In consideration of 
defendant’s profession and the obligations 
it imposes, the jury was warranted in find- 
ing defendant guilty of gross negligence 
and including an award of punitive dam- 
ages. Judgments for the child and his par- 
ents were affirmed.—Olsen, etc. v. McAtee. 
Oregon Supreme Court. July 1, 1947. 15 
CCH NEGLIGENCE Cases 152. 

Frank S. Senn, Senn, Recken & Recken, Port- 


land, Oregon; Farrens & Maxwell, Klamath 
Falls, Oregon, for Appellant. 


L. Orth Sisemore, Edwin E. Driscoll, Klamath 
Falls, Oregon, for Respondents. 


OPEN ELEVATOR SHAFT 


(MISSOURI) 


® Unlighted lobby 
Contributory negligence 


An employee of a tenant in defendant’s 
building stepped into an open passenger 
elevator shaft at the lobby floor level and 
fell to the bottom of the shaft. Plaintiff 
charged the building owner with negligence 
in failing to keep the lobby and elevator 
shaft reasonably lighted; in failing to pro- 
vide any guards, locks, railings or other 
device about the shaft and door; and in 
failing to warn plaintiff of the danger. When 
plaintiff entered the building at eleven- 
thirty o’clock at night, both lobby lights 
were off, but a street light disclosed the 
outline of the partially open elevator door. 
He looked down, “thought” the elevator 
was there, and stepped in, but later admitted 
that there was so little light in the shaft 
that he could not see a thing. Appealing 
from a judgment for defendant, plaintiff in- 
sisted that inasmuch as he had looked before 
he stepped, he was not contributorily neg- 
ligent as a matter of law. The court dis- 
agreed. If, as plaintiff conceded, he was 
required to look before he stepped, he was 
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also required to look when he could see. 
The partially open door was not an invita- 
tion to enter the dark shaft without ascer- 
taining that the cage was present. There 
was no issue for the jury since plaintiff's 
own testimony showed that he was con- 
tributorily negligent as a matter of law. 
Judgment for defendant was affirmed.— 
O’Dell v. Dean. Missouri Supreme Court. 
July 14, 1947. 15 CCH NEGLIGENCE Cases 45. 

Caldwell, Downing, Noble & Garrity, William 
H. Sanders, Fidelity Building, Kansas City, Mis- 
souri, for Appellant. 


Mosman, Rogers, Bell & Field, Joseph J. 
Kelly, Jr., Bryant Building, Kansas City, Mis- 
souri, for Respondent. 


NO IMMUNITY 
FOR ELECTRIC COOPERATIVE 


(TENNESSEE) 


e@ House destroyed by fire 
Defective wiring 





Fire destroyed plaintiff's dwelling. There 
was evidence that the wiring on the outside 
of the house had been defective and un- 
safe; that it had been repaired by employees 
of defendant electric cooperative, who had 
been careless and crossed the wires; that 
when plaintiff's electric stove did not op- 
erate properly, an electrician reported the 
trouble as being outside the house; and 
that notice of this report had been given 
to defendant, who did nothing to remedy 
the situation. There was further evidence 
that the fire had started outside the house 
around the lattice work and that the screen 
wire had been red hot. The court was not 
willing to conclude that there was a total 
failure of proof of negligence or evidence 
from which might be drawn a reasonable 
inference that the negligence proved had 
causal connection with the fire. Defendant 
argued that as a nonprofit cooperative or- 
ganization discharging a governmental 
function, it was immune from liability to 
plaintiff member. The court found noth- 
ing in the act authorizing the organization 
of the Rural Electrification Authorities to 
indicate a legislative intention to create a 
corporation which would be immune from 
liability for the negligence of its officers 
and employees and thus be permitted to 
maintain facilities for the distribution of 
electric power in dangerous or defective 
condition without responsibility in damages 
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for injuries to persons or property. Judg- 
ment for plaintiff was affirmed.—Havron 
v. Sequachee Valley Electric Cooperative, 
Tennessee Court of Appeals. July 26, 1947, 
15 CCH NEGLIGENCE CAsEs 118. 

John S. Carriger, S. B. Strang, Chattanooga, 
Tennessee; J. D. McClarney, Jasper, Tennessee, 
for Plaintiff. 


A. A. Kelly, South Pittsburg, Tennessee, for 
Defendant. 


SPARK ARRESTER 
FALLS FROM CRANE 


(CALIFORNIA) 


@ Workman injured 
Res ipsa loquitur 





The Acme Blower Pipe Company was 
engaged by the Lockheed Aircraft Com- 
pany to manufacture and install a spark 
arrester on top of its thirty-foot metal in- 
cinerator. In turn, Acme engaged defend- 
ant to send a crane and operating crew to 
the Lockheed premises to lift the arrester. 
The crane operator swung the boom over 
the arrester, and Doke, an Acme employee, 
attached a hook, which was suspended on 
cables from the boom, to a sling on the 
arrester. From a ladder extending to the 
top of the incinerator and welded to its 
side, Doke signalled the crane operator to 
stop the arrester about one and one-half feet 
above the top of the incinerator. The ar- 
rester remained stationary in this position 
for a few seconds, and then suddenly 
dropped in place, fatally injuring Doke. 
Plaintiffs contended that the evidence pre- 
sented a proper case for application of the 
res ipsa loquitur doctrine, whereas defend- 
ants argued that exclusive control by de- 
fendants over the instrumentality causing 
the accident was not shown since Acme 
employees made and attached the sling to 
the arrester and then hooked the arrester 
to the boom. 

The court took a different view. The 
crane operator had exclusive control not 
only of the crane and its hoisting equip- 
ment, but also of the arrester prior to and 
at the time of the accident. He alone, b) 
means of clutches, levers, and a brake, put 
the boom in motion, released the cable, lifted, 
lowered and swung the arrester to different 
positions. Moreover, there was evidence 
that the sling was still attached to the hook 
after the arrester had fallen. The evidenc« 
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was sufficient to create an inference of neg- 
ligence on the part of defendants, and plain- 
tiffs should not be deprived of the benefit 
of the res ipsa loquitur doctrine merely be- 
cause an agency over which defendants had 
no control could have caused the accident. 
Judgment of nonsuit was reversed.—Doke 
et al. v. Pacific Crane & Rigging, Inc. et al. 
California District Court of Appeal, Sec- 
ond District, Division Three. June 30, 1947. 
15 CCH NEGLIGENCE CAsEs 102. 
A. V. Falcone, for Appellants. 


Bauder, Veatch & W. I. 
spondents. 


Gilbert, for Re 


CHILD DROWNS 
IN ORNAMENTAL POND 


(OKLAHOMA) 


e Owner’s liability 
Failure to fence 
Attractive nuisance 


Plaintiffs’ seven-year-old child was drowned 
in an ornamental pond built by defendants 
partly on premises occupied by their home 
and partly on an unused adjacent street. 
The unfenced pond was located in a thickly 
populated residential section near a place 
where children often played and in close 
proximity to another pond, which was en- 
closed with a fence, in a municipally owned 
park. Plaintiffs alleged that defendants were 
aware of the alluring and dangerous con- 
dition because another child had drowned 
there some nine years previously. The trial 
court sustained defendants’ general demur- 
rer. Defendants were liable for damages 
caused by their maintenance of the pond 
if they were guilty of negligence or created 
an attractive nuisance. Without an invita- 
tion, express or implied, no duty of active 
care arises. Neither silence, acquiescence 
nor permission alone is sufficient to estab- 
lish an invitation; and the fact that the 
person injured is a child does not change 
the rule. Since the deceased was not an 
invitee of defendants and was not on the 
premises with their knowledge, there could 
be no liability upon the general negligence 
theory. Moreover, a body of water is a 
natural object in all countries which are 
not deserts, and the danger of drowning in 
it is an apparent open danger, the knowl- 
edge of which is common to all. In the 
absence of any hidden danger constituting 


a trap, a pond is not an attractive nuisance. 
Judgment for defendants was affirmed.— 
Dennis et al. v. Spillers et al. Oklahoma 
Supreme Court. July 1, 1947. 15 CCH 
NEGLIGENCE CASEs 98. 

John R. Woodard, Tulsa, 
Plaintiffs in Error. 


W. E. Green, J. C. Farmer, Robert J. Wool- 
sey, David H. Sanders, Otho Flippo, Tulsa, 
Oklahoma, for Defendants in Error. 


Oklahoma, for 


DOG BITES MAILMAN 


(OKLAHOMA) 
@ Owner’s liability 


While plaintiff was delivering mail at the 
Stepp residence, the Stepps’ dog jumped 
at him and tore his mail. Plaintiff showed 
the letters to Mrs. Stepp, who was present, 
and advised her, “Something will have to be 
done about that dog. He tore up my mail.” 
Mrs. Stepp loyally retorted, “That dog 
wouldn’t hurt anything.” When plaintiff 
reached the sidewalk, the dog bit him on the 
leg, whereupon plaintiff showed Mrs. Stepp 
the wound and inquired whether she still 
thought the dog wouldn’t bite. Mr. Stepp, 
the owner of the dog, testified that his wife 
was in charge of the house and premises 
during his absence, but that the dog was 
usually shut up in the yard. His wife did 
not have to look after the dog when he 
was away from home. A neighbor testified 
that on the day in question, just after plain- 
tiff came to her home, she observed Mrs. 
Stepp talking to the dog and putting him 
in the pen. The'trial court sustained de- 
fendants’ demurrers and dismissed the suit. 
Reversing the judgment of dismissal, the 
court ruled that the keeping of a vicious 
dog, with knowledge of the dog’s propen- 
sities, renders the owner and the keeper 
liable for the dog’s bites where in the ab- 
sence of the owner his wife is in charge 
of the premises, acting as keeper of the 
dog, and after reasonable notice of the dog’s 
vicious propensities fails to restrain the dog. 
A prima facie case against the owner as 
well as against the keeper was established. 
—Benke v. Stepp et al. Oklahoma Supreme 
Court. September 9, 1947. 15 CCH NEctI- 
GENCE CASES 212. 


Spillers & Spillers, Tulsa, Oklahoma, for 
Plaintiff in Error. 
Frank Hickman, Tulsa, Oklahoma, for De- 


fendants in Error. 
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FAILURE TO ATTEND PATIENT 


(NEW HAMPSHIRE) 





e Physician’s liability 
Damages 

Plaintiff expected a child in July, and 
defendant, who lived 250 yards from her 
home, had agreed to give her the necessary 
attention and treatment throughout the con- 
finement. On Monday, April 9, plaintiff 
commenced to flow, and upon her doctor’s 
advice she remained in bed on Tuesday and 
Wednesday. About four o’clock Sunday 
morning she awoke in pain, but was un- 
aware that she was in labor. The child was 
born around noon. According to plaintiff, 
her husband telephoned defendant at nine 
o'clock in the morning, and not until a 
fourth call informing him that the miscar- 
riage had taken place on the toilet did he 
arrive. There was evidence from which a 
jury could find causal negligence on the 
part of defendant that resulted in unneces- 
sary physical and mental suffering. Be- 
cause of the flowing, the doctor knew that 
the chances were against a normal deliv- 
ery. It was for the jury to say whether 
defendant gave proper consideration to 
what he knew about plaintiff's case and 
whether he used due care in eliciting infor- 
mation from the husband at the times of 
the first two telephone calls, if they oc- 
curred, that would have indicated to him 
that plaintiff was in labor. It could have 
been found that defendant prescribed no 
treatment for the breasts until Thursday, 
and a neighbor’s testimony that defendant 
had said, “I forgot. I should have done 
something about that,” made a clear issue 
of due care. Since this was the first child 
for this couple, they were not conclusively 
guilty of contributory negligence in failing 
to recognize the situation and give the 
doctor a more accurate description. On the 
question of damages, the court held that 
plaintiff was entitled to recover for any and 
all pains of childbirth and the following 
bodily conditions that were not prevented 
or eased because of the negligent failure of 
the physician to attend or prescribe. De- 
fendant argued that plaintiff could not have 
damages for grief over the manner in which 
the child was born or for anticipation of it, 
which anticipation did not exist. “This is 
true,” the court replied, “but she may re- 
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cover for injured feelings attending the 
happening of the birth in the way that it 
did. Present mental suffering due to the 
immediate realization of what is occurring 
or has occurred that is not grief in retro- 
spect is compensable.” Judgment of nonsuit 
was reversed and a new ttrial ordered.— 
Mehigan v. Sheehan. New Hampshire Su- 
preme Court. March +, 1947. 14 CCH 
NEGLIGENCE CAsEs 703. 

H. Thornton Lorimer, Francis E. Perkins, for 
Plaintiff. 


Sulloway, Piper, Jones, Hollis & Godfrey, for 
Defendant. 


TRASH BARREL FIRE 
AT STATE SCHOOL 


(NEW YORK) 


e Inmate burned 
Contributory negligence 





As plaintiff, an inmate of a state training 
school for delinquent boys, and his painting 
instructor entered the paint shop, they saw 
a fire burning in the trash barrel. The in- 
structor attempted to move the barrel from 
the building, and plaintiff endeavored to 
assist. Unfortunately, the barrel tipped 
over, and the instructor was enveloped in 
flames and severely burned. Plaintiff pushed 
the instructor out the door, but then, find- 
ing the only exit blocked, was forced to 
break a window in the classroom in order 
to escape. He received fairly severe burns, 
for which he claimed damages, charging 
negligence on the part of the state. The 
court was of the opinion that the accumula- 
tion of oily rags, turpentine and other waste 
in the trash barrel, which had not been 
emptied for nine days, constituted an invi- 
tation to fire and constituted negligence on 
the part of the state. Referring to defend- 
ant’s charge of contributory negligence, the 
court commented that the state was saying, 
in effect, that plaintiff, upon perceiving the 
danger, should have run away and left the 
instructor to shift for himself. “We do not 
propose to countenance any such cowardl) 
proposititon and do not believe it to repre- 
sent the law. Had the joint endeavor been 
successful, undoubtedly the boy would have 
been commended for his quick thinking and 
bravery. But the barrel tipped over, so, 
instead, he is guilty of contributory negli- 
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gence. The blazing barrel presented poten- 
tial danger to both life and property, 
necessitating immediate action, and the boy 
did the natural and manly thing in attempt- 
ing to help.” Judgment was entered for 
plaintiff in the sum of $2,500.—Breslin, etc. 
vy. State of New York. New York Court 
of Claims. Filed July 30, 1947. 15 CCH 
NEGLIGENCE CASES 211. 

Albert Martin Cohen, for Claimant. 


Nathaniel L. Goldstein, Attorney General, by 
Arthur W. Mattson and Sidney B. Gordon, As- 
sistant Attorneys General, for State of New 
York. 


ILL-FITTING COAL HOLE COVER 


(MISSOURI) 


e Pedestrian injured 
Municipality’s notice 





A coal hole cover embedded in the side- 
walk tilted when plaintiff stepped upon it. 
He fell astride the cover with one leg in 
the coal hole and sustained serious injuries. 
Plaintiff's main instruction predicated re- 
covery upon the cover’s “being too small, ill- 
fitting and loose,” and upon the city’s notice 
of such a conditoin. Defendant attacked the 
instruction on the ground that there was 
no substantial evidence that it knew of the 
defect in time to remedy it. The coal hole 
cover had been broken when a truck driver 
dropped a barrel of beer on it. He forth- 
with procured another lid and attempted 
to place it over the hole; but dirt, sidewalk 
sweepings and other matter which had ac- 
cumulated around the edge and on the 
shoulder of the rim made it difficult to fit 
the cover into the hole. Finally he removed 
the dirt from the rim with a screw-driver 
and set the cover in place. A foreman in 
charge of the public works department tes- 
tified that it had received the complaint that 
the cover had been broken and that Rose, 
who made the inspection, reported that it 
had been replaced by a private party. He 
also stated that if the cover had been closely 
fitted, dirt and sweepings could not get in. 
This evidence warranted an inference that 
the cover placed by the truck driver was 
too small. If so, the inspector should have 
known that dirt would accumulate and that 
eventually the cover would tilt when some- 
one stepped on it. The condition existed 
lor a period of twenty-four days, which af- 
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forded a reasonable opportunity for correc- 
tion. Judgment for plaintiff was affirmed. 
—Baumgartner v. City of Kansas City, Mis- 
souri. Missouri Supreme Court, Division 
Two. September 8, 1947. 15 CCH NEeEcrI- 
GENCE CASES 201. 


STALLION KICKED BY MARE 


(CALIFORNIA) 


© Lessee’s liability 
Failure to harness 





Plaintiff’s stallion died from injuries re- 
ceived while at stud on defendant’s farm. 
Plaintiff's complaint contained two causes 
of action, the first of which was based upon 
an oral agreement whereby plaintiff leased 
the stallion to defendant to be bred to thor- 
oughbred mares, with the express provision 
that defendant would harness each mare 
effectively before and during the breeding 
process so she would be unable to kick the 
stallion. In the second cause of action, 
based on negligence, plaintiff alleged that 
it was the accepted practice in breeding 
thoroughbreds to affix an effective hobble 
harness to the mare to prevent her from 
kicking the stallion. In each cause of ac- 
tion plaintiff charged that because defend- 
ant had failed to use such a harness, a 
mare kicked the stallion, broke his leg and 
thus caused his death. The trial court 
found, and the reviewing court agreed, that 
the allegations of the first cause of action 
were true. As to the second cause of ac- 
tion, it found that while some breeders used 
the hobble harness as a regular practice, 
others left it to the judgment of the person 
handling the breeding at the time; that more 
breeders used the harness than did not use 
it; but that regardless of practice, it was 
negligence on the part of defendant to at- 
tempt to breed the mare to the stallion 
without using a hobble harness. The judg- 
ment for plaintiff was modified by reducing 
the amount of the award to $7,500 and, as 
so modified, was affirmed—Griffth v. Buck- 
nam. California District Court of Appeals, 
Second District, Division One. September 
8, 1947. 15 CCH NEGLIGENcE Cases 231. 

Edward Payson Hart, Horace Heffernan, Wal- 


lace Trau, Davies & Abbey, James B. Abbey, 
for Appellant. 


Neil S. McCarthy, Charles R. Thompson, Neil 
Dillon McCarthy, for Respondent. 
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INFANT BURNED AT HOSPITAL 





(VIRGINIA) 
© Res ipsa loquitur 

Plaintiff, an infant, was burned shortly 
after her birth in defendant hospital. She 
sustained a disfiguring and permanent scar 
on her left buttock, which has been a con- 
stant source of annoyance and discomfort. 
It was alleged that defendant was negligent 
in placing a hot water bottle or lamps on 
the baby. The hospital defended on the 
ground that it was a charitable institution 
and owed to plaintiff only the duty to ex- 
ercise reasonable care in the employment of 
its nurses. The burn resulted, defendant 
alleged, from treatment prescribed by the 
physician attending plaintiff’s mother, for 
whose negligence it was not responsible. 


The court declared: “A hospital owned 
and operated by a corporation created by 
the voluntary agreement of private individ- 
uals, which issues stock investing its stock- 
holders with the usual rights and, in 
addition, the valuable right to free hospital 
services, is managed and governed by of- 
ficers and agents selected by the stock- 
holders, and enters a charge against its 
patients for its services which it collects 
when it can, is certainly not a charitable 
institution and is not entitled to the im- 
munities generally accorded to such institu- 
tions. The child was burned between the 
time it was taken from the delivery room 
and the discovery of the burn next morning 
in the nursery. During that period the 
baby was in the sole possession of defend- 
ant’s employees, and the methods and in- 
struments used in its care were within their 
exclusive control. If the accident happened 
without the negligence of anybody, con- 
trary to experience, defendant 
could have presented evidence so to indicate, 
but its only answer was that it did not 
know how it happened.” Consequently, it 
was proper to instruct the jury that it 
might infer that the injury was due to some 
negligence of defendant. In view of the 
fact that the burn necessitated an operation 
and that it has affected the child’s walking 
so that she limps or hops, a verdict of $5,000 
was not so excessive as to warrant a con- 
clusion that it was brought about by passion 
or prejudice. Judgment for plaintiff was 
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affirmed.—Danville 
Inc. v. Thompson. Virginia Supreme Court 


Community Hospital, 


of Appeals. September 3, 1947, 
NEGLIGENCE CAsEs 195, 


15 CCH 


MULES FED MOLDED ALFALFA 


(SOUTH CAROLINA) 
@ Carrier’s liability 





Twenty-six mules and one horse were 
purchased by plaintiff, after personal inspec- 
tion, and shipped from Murfreesboro, Ten- 
nessee on September 19. The car was spotted 
in Atlanta, at two-fifteen p. m. on September 
20, at the pens, where the stock was unloaded 
for resting, feeding and watering. After 
being reloaded, they continued their journey 
to Lake City, South Carolina, arriving on 
September 23 at six p. m. The following 
morning plaintiff observed that the mules were 
“not in good shape,” but he believed that 
they were tired from the trip. By Sunday 
morning they appeared worse. Two of the 
mules died during the night, and two more 
died the following night. Defendant’s vet- 
erinarian, who performed the post mortems, 
found undigested molded alfalfa hay. He 
testified that it usually takes from twenty- 
four to thirty-six hours for mules to show 
signs of forage poisoning, that death gen- 
erally results in from forty-eight to seventy- 
two hours, and that the mules could not 
have died as a result of feed given them 
prior to the date of shipment. Defendant 
contended that the mules had been fed in 
Atlanta at two-fifteen on September 20; that 
had the mules been fed molded alfalfa at 
this time, more than seventy-two hours 
would have elapsed between the feeding and 
time of death; and that since this was the 
sole feeding by defendant, it was not re- 
sponsible for the feeding of the molded hay 
to the mules. 


When mules were loaded, a health certi- 
cate was attached to the car. Defendant's 
car inspector examined them at the point 
of shipment and found them in good con- 
dition. A similar report was given by the 
man who fed them in Atlanta and by an 
Atlanta veterinarian who checked them at 
the time of reloading. The feed bill was 
indistinct and confusing, defendant con- 
tending that the mules had been fed at 
five-thirty p. m. on September 20, and plain- 
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tiff claiming that the feed bill showed they 
had been fed, watered and loaded at five- 
thirty a. m. on September 21. How the 
mules obtained the molded hay, was a ques- 
tion for the jury. Judgment for plaintiff 
was affirmed.—McElveen et al. v. Atlantic 
Coast Line Railroad Company. South Caro- 
lina Supreme Court. Filed August 1, 1947. 
15 CCH NEGLIGENCE Cases 208. 

Wilcox, Hardee, Houck & Palmer, Florence, 
South Carolina, for Appellant. 


Cc. K. Truluck, Olanta, South Carolina; Mc- 
Eachin & Townsend, Florence, South Carolina, 
for Respondent. 


STREETCAR MINUS HEADLIGHT 


(PENNSYLVANIA) 


e Pedestrian injured 
Negligence as matter of law 


In order to join a friend in an automobile 
parked on a public road, plaintiff and his 
companions were obliged to cross defend- 
ant’s streetcar tracks at a permissive cross- 
ing. It was 10:45 o’clock at night, and the 
area was dark and smoky. Before plaintiff 
reached the tracks, he stopped, looked in 
both directions and listened, but neither 
saw nor heard a streetcar approaching. 
Just as he put his foot over the first rail he 
was struck by a streetcar approaching from 
his right. It was running without a head- 
light and had given no warning signal. Al- 
though there was testimony on the absence 
of lights inside the trolley, it was entirely 
negative, was denied by the passengers, and 
seemed highly improbable. The trolley, 
then, was not in total darkness, and its in- 
terior lights’ undoubtedly cast some light, 
which would have warned one of its ap- 
proach if he had looked in that direction. 


The inevitable inference is that one who 
is struck the instant he places his foot upon 
a trolley track has not looked or listened. 
To overcome the inference, plaintiff relied 
upon the conditions of visibility and con- 
tended that he could not see the approach- 
ing trolley. But his testimony that he could 
see down to the corner, could see a street 
light some forty feet away, and could see 
along the tracks to the right a distance of 
thirty-five feet, refuted this contention. It 
was competent for the lower court to de- 
clare plaintiff's negligence as a matter of 


law. He must have seen the car if he had 
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looked and, if he saw nothing, could not 
have been looking. Judgment n.o.v. for de- 
fendant was affirmed.—Ewanco, etc., et al. 
v. Pittsburgh Railways Company. Penn- 
sylvania Superior Court. Filed July 17, 
1947. 15 CCH NEGLIGENCE CAsEs 194. 

Louis H. Artuso, 508 Grant Street; 


Nassar, 305 Fifth-Grant Building, 
Pennsylvania, for Plaintiff. 

Earl W. Brieger, 908 Peoples Bank Building; 
J. R. MeNary, 801 Grant Building, Pittsburgh, 
Pennsylvania, for Defendant. 


Ernest G. 
Pittsburgh, 


ATTENTION FIXED 
ON NORTHBOUND TRAIN 


(ILLINOIS) 
@ Struck by southbound train 
Speed, lookout 


The eleven-year-old plaintiff was struck 
by defendant’s southbound locomotive as he 
was standing at the crossing watching a 
northbound freight train pass. The com- 
plaint charged defendant with negligently 
operating the locomotive at a dangerous rate 
of speed, failing to maintain a proper look- 
out for persons at or near the tracks, failing 
to keep the locomotive under proper control, 
and carelessly driving the locomotive into 
plaintiff, who had been in full view for a 
sufficient length of time for the locomotive 
to be stopped before the impact. The un- 
disputed evidence was that the train rounded 
the curve at a speed of thirty miles per hour 
and passed the crossing at ten or fifteen 
miles per hour, Plaintiff’s attention was 
fixed upon the passing northbound train as 
he stood with his back to the oncoming 
southbound train, oblivious to all its warn- 
ing signals. Under these circumstances the 
speed of the train was not the proximate 
cause of the accident, and an instruction 
which incorporated the charge in the com- 
plaint as to speed constituted reversible er- 
ror. This charge in the complaint should 
have been eliminated and the jury instructed 
to disregard it. Since evidence tended to 
prove the remaining charges in the com- 
plaint, the trial court was justified in deny- 
ing defendant’s motion for judgment n.o.v. 
Judgment for plaintiff was reversed and the 
cause remanded for a new trial.— Lock v. 
Chicago and North Western Railway Com- 
pany. Illinois Appellate Court, First Dis- 
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trict. June 25, 1947. Released July 18, 
1947. 15 CCH NEGLIGENCE Cases 187. 


Drennan J. Stater, James B. O'Shaughnessy, 
for Appellant. 


Arthur Rosenblum, Joseph Barbera, Julius 
Jesner, for Appellee. 


HORSE ELECTROCUTED 


(TENNESSEE) 


@ City’s power distribution system 
Governmental v. proprietary function 





A horse owned by plaintiff was killed by 
coming in contact with a high tension wire 
which was a part of the electricity-distribu- 
tion system operated by the Electric Power 
Board of the City of Nashville. Plaintiff 
sought damages, alleging negligence on the 
part of defendant in the operation of its 
power system. The question for determina- 
tion was whether the Board was performing 
a governmental or proprietary function. 
Defendants contended that the legislature 
had expressly declared the operation of the 
power system to be a governmental enter- 
prise, and that the system was operated 
without profit, in obedience to the express 
provisions of the statute, as an arm of the 
state and not as a part of the city. The 
Power Board was created by a legislative 
act which amended the city charter. The 
operation of the power system was dele- 
gated to the Board, subject to certain con- 
trol by the city, which received as a benefit 
cheap rates for the electricity it used as a 
municipality, cheap rates for all residents 
and commercial users, and a_ substantial 
contribution designated as a tax equivalent 
to a general fund each year from the profits 
of the power system. Revenue bonds issued 
by the city were paid, principal and interest, 
from the profits of the power system. Al- 
though it was true that revenues, after the 
foregoing payments and operating expenses 
were deducted, were used to reduce rates, 
the reduction benefited the city directly and 
indirectly. 

The court spoke: “It is the settled com- 
mon law that the operation of an electrical 
power system is a corporate or private func- 
tion of a municipality. ... When we con- 
sider the common law rule; the express 
terms of Chapter 262, Private Acts of 1935, 
which declares the city may purchase the 
power system and issue bonds to pay for 
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it ‘in its corporate capacity’, and shall carry 
liability insurance in connection with its 
operation; and the provisions of the city 
ordinance which authorize the issuance of 
bonds to pay for the system and obligate 
the city to carry public liability insurance, 
we have no doubt that the trial judge 
reached the correct conclusion when he held 
that defendant was operating its power sys- 
tem in its corporate, proprietary or private 
capacity.” Nashville Electric Service et al. 
v. Luna. Tennessee Court of Appeals, 
Nashville. March 29, 1947. 14 CCH Nes- 
LIGENCE CASEs 845. 

Charles G. Blackard, Nashville, Tennessee, for 
Plaintiffs in Error. 


Homer B. Weimar, Walker & Hooker, David 
M. Keeble, Nashville, Tennessee, for Defendant 
in Error. 


MAUSOLEUM CHIPPED 
BY SHOOTING CREW 


(LOUISIANA) 
@ Oil company’s liability 
Damages 
Contributory negligence 





The shooting crew of defendant oil com- 
pany fired two test shots of explosives, each 
562 feet from plaintiff’s mausoleum. After 
the shooting, the doors would not open, 
and the structure had been chipped and 
cracked. The original cost of construction 
in 1938 was $17,000, and the original builder 
estimated that repairs would cost $3,500. 
Defendant contended that all repairs could 
be made for $750. The disparity in cost 
estimates was brought about by the methods 
of repair suggested. Plaintiff’s experts recom- 
mended removing a whole slab of marble, 
which might have merely a corner chipped 
off, whereas defendant’s experts recom- 
mended cutting six inches off the end and 
replacing that part. In repairing the cracked 
mortar between the slabs, plaintiff's experts 
wished to remove the slabs and make a new 
setting on fresh mortar. Defendant’s experts 
on the otherhand, contended that practically 
all of the mortar had remained in position 
and that fresh, soft mortar could be forced 
in the crevices. The court made a total award 
of $1,750, concluding that $750 would make 
the monument as serviceable and durable 
as ever and $1,000 would compensate plain- 
tiffs for the flaws on the interior, the slight 
imperfections on the exterior, and the gen- 
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eral fact that the structure would show it 
had been repaired. 


The mausoleum was decidedly top heavy. 
Two granite slabs forming the roof weighed 
ten tons each, and were approximately twenty 
feet from the ground. Did the poor con- 
struction constitute contributory negligence? 
In this instance, the court thought not, since 
the erection of the structure antedated the 
general use of shooting for the discovery and 
location of oil. But what would be the rule 
if the mausoleum had been built in the pres- 
ent day and age when, economically and 
scientifically, such shooting is generally ac- 
cepted and is necessary for the common 
good? The court went on record to notify 
builders of future mausoleums that they 
are not free to build without restraint and 
without consideration of the rights of others. 
—Tupper et al. v. Continental Oil Company. 
United States District Court, Western Dis- 
trict of Louisiana, Lake Charles Division. 
September 12, 1947. 15 CCH NEGLIGENCE 
Cases 216. 

O'Neill & O'Neill, New Orleans, Louisiana, for 
Plaintiffs. 


Thomas F. Porter, Thomas L. Raggio, Lake 
Charles, Louisiana, for Defendant. 


EXPLOSION IN BASEMENT 


(MISSOURI) 
@ Municipality’s liability 
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The McGaughs had lived in the house ten 
days when Earl went to the basement one 
evening with a lighted cigarete in his mouth. 
Immediately there was a terrific explosion, 
which injured him and raised the house 
from the foundation. It was plaintiff's 
theory that the explosion was due to sewer 
gas or natural gas or a combination of both. 
The petition charged that gas had been 
allowed to escape into plaintiff’s basement 
through the city’s negligence in the con- 
struction, maintenance and operation of its 
gas and sewer system. Specifically, it was 
alleged that the city was negligent in instal- 
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ling its pipes, in failing to find and repair 
a break in the natural gas main about 400 
feet from plaintiff's residence, in con 
structing and maintaining the street sewer 
main with an unvented dead end, and in 
failing to keep the vents in its manhole cov- 
ers open. 


The clean-out pipe in the basement drain 
was uncapped at the time of the explosion, 
and had been uncapped for some time. Mc- 
Gaugh saw the pipe but did not know what 
it was for or that it was supposed to be 
capped. Two city employees testified that 
the uncapped clean-out pipe would permit 
gas to enter the basement. The superin- 
tendent of the gas department, who examined 
the premises after the explosion, was unable 
to separate the kinds of combustible gases de- 
tected, but did say that there was a trace 
of sewer gas. The break in the natural gas 
main was not found until fifty-eight days 
after the explosion, and the employee who 
discovered and repaired the break testified 
that in his judgment it was not over a week 
old. “Clearly,” the court declared, “there 
was no evidence, either direct or circum- 
stantial, from which a jury could reasonably 
find the city negligent as to its natural gas 
system. Even assuming negligence in re- 
spect to the unvented manhole covers and 
the proof of combustible gas, there is no 
evidence from which causal connection be- 
tween the negligence and the explosion 
could be found without resort to mere 
conjecture and speculation. It follows that 
the trial court did not err in sustaining the 
motion for directed verdict upon the specific 
grounds that the evidence failed to establish 
a cause of action against the city as to natural 
gas and failed to dernonstrate or hypothesize 
causal connection between the negligence of 
the city and the explosion as to explosive sewer 
gas. Nevertheless, since it appears that plain- 
tiff may be able upon another trial to adduce 
evidence demonstrating causal connection, 
the judgment is reversed and the cause re- 
manded.”—McGaugh v. The City of Fulton, 
Missouri. Missouri Supreme Court. Septem- 
ber 8, 1947. 15 CCH NEGLIGENCE CAsEs 204. 
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Automobile) 


insurance plan 
later, at which time 2500 policies had 


An eleven-year-old girl was insured on 
August 1 and developed symptoms of a bad cold on the 3rd. 


A doctor diag- 
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